





CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 


AT MILLEDGEVILLE, 
DECEMBER TERM, 1866. 


Present—JOSEPH H. LUMPKIN, Chief Justice. 
DAWSON A. WALKER, } yyazeg 
IVERSON L. HARRIS, §°°°8 
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Wituiam E. Arcuer, plaintiff in error, vs. Tue State or 
Grorata, defendant in error. 


In administering the Code in trials for murder, founded on direct proof, the Court should 
not charge the jury that they can recommend to mercy, but should charge distinctly that 
they can recommend imprisonment in the Penitentiary for life. 


Marder. In Fayette Superior Court. Tried before Judge 
Warner. September Term, 1866. 


The plaintiff in error was tried for the offence of Murder. 


At the request of the Solicitor General, the Court instruct- 
ed the Jury, that if they found the prisoner guilty, they 
might, if they thought proper to do so, recommend him to 
the mercy of the Court. 

After a verdict of guilty, counsel for the prigoner made 
this charge one ground, among divers others, of a motion 
for a new trial. The Court refused to grant a new trial, and 
that refusal is alleged as error. 

The jury having, by their verdict, recommended the pris- 
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William E, Archer vs. The State of Georgia. 


oner to mercy, the Court sentenced him to confinement in 
the Penitentiary for life 








Tiowett & Catuocn for plaintiff in error. 
Hotser (Solicitor General) and Srrwart for The State, 
Lomein, C. J. 


Archer was convicted of murder in Fayette county, and 
sentenced to imprisonment for life. He moved for a new 
trial on various grounds—that the verdict was contrary to 
evidence, newly discovered evidence, &c. It is complained, 
that when the Judge asked, if he had omitted to charge any- 
thing, he was reminded by the Solicitor General, that he had 

not stated to the jury that they might recommend to merey— 
that the Court made the suggestion, but it seems, without ad- 
verting to the new clause in the Code upon this subject.— 
See Section 4220, par. 5, which reads thus: “The punish- 
ment of murder shall be death, but may be confinement in 
the Penitentiary for life, in the following cases: 1. By sen- 
tence of the presiding Judge, if the conviction is founded 
solely on circumstantial testimony, or if the jury trying the 
traverse shall so recommend. In the former case it is dis- 
cretionary with the Judge; in the latter it is not. 2. By 
commutation of the Governor. 3. By act of the General 
Assembly.” 

Thus it will be perceived, there are two cases where the 
prisoner may be puuished by confinement in the Penitentia- 
ry for life, if convicted capitally : 1st. When the conviction 
is founded solely on circumstantial evidence, when the Judge 
may or may not commute the punishment in his discretion. 
2. If the jury trying the traverse shall “so recommend;” in 
that. case it is not discretionary, the Judge is obliged to com- 
mute the punishment :—in the latter case, the jury direct 
the punishment and not the Judge. 

Now the Judge, when his attention was called to the sub- 
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ject by the Solicitor General, said to the jury, that they 
might recommend to merey, and they accordingly did se; 
but that was not the idea of the Code. It was not that the 
jury should recommend to mercy, but that they should re- 
commend specifically that he should be imprisoned in the 
Penitentiary for life, instead of being hung. Perhaps, if this 
alternative had been distinctly presented to the jury, they 
might have found an inferior grade of homicide. True, the 
Judge, with that humanity which characterized his conduct 
throughout the trial, seized upon the recommendation to 
merzy to commute the punishment from death to perpetual 
imprisonment, although this form of the recommendation 
was not authorized by the Code. Still, I repeat; that the 
jury might not have found the prisoner guilty of murder, if 
they had known that their recommendation to mercy was 
to have the effect of imprisoning him for life. 

As all the other irregularities complained of may be cor- 
rected on another trial, it is needless to allude to them now ; 
and we especially refrain from expressing any opinion upon 
the facts of the case. On the main point, viz: who made 
the first attempt to shoot, hangs their case; and as to that, 
the testimony is contradictory. It is peculiarly for the jury 
to settle that matter. 

We cannot but express our regret, as we have done before, 
that counsel for the State should permit their zeal to betray 
them to comment upon facts not proven before the jury. 
They owe it-to themselves as honorable men to abstain from 
this too common practice. And even in this Court, where 
there is no excitement to mislead them, counsel here per- 
mit themselves to state facts not in the record, and this 
makes a lodgment in the mind, which, if it does not warp 
our judgment, embarrasses the investigation. This practice 
might justify a stern rebuke, even to the setting aside of the 
verdict procured, in part, in this way ; but we trust this repro- 
bation of the practice, again solemnly reiterated, will suffice 
to eure the evil. To an ingenuous mind the consciousness of 
having contributed to deprive a fellow-creature of life, or 
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liberty, by forcing into the argument of the case gratuitous 
statements, not authorized by the procf, would, it seems, be 
punishment enough. 


Judgment reversed. 





J. A. Anstey & Co., plaintiffs in error, vs. ANDERSON, ADAIR 
& Co., defendants in error. 


A. & commission merchant of Atlanta, had instore 20 hogsheads of sugar, belonging to H, 
which by mistake he sent to B. of Augusta, to be sold for Confederate notes, at 58 cents, 
per pound. B, made the sale and tendered the proceeds to A, who having learned the mis- 
take in the mean time, refused to receive them, claiming the sugars instead. B. also ten- 
dered the notes to H, who refused to receive them. 3B, deposited the amount in hand, in his 
own name, notifying A. that it was so deposited, and was subject to his order at any time. t 
A. brought an action of Trover against B, fur thesugars, and pending the litigation the notes t 
became worthless :—Held that A. is not entitled to recover; that the Confederate notes 
were the property of A. inthe hands of |)., .nd that B. was not an iaeurer against depre- I 
ciation, but was bound for only reasonable cure in keeping the notes, and to deliver them t 
; 
a 
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whenever A. would receive them. 


Trover. In Richmond Superior Court. Tried before 


Judge W. M. Reesz. April Term, 1866. a 
r 

This action was brought in August 1863, by Anderson, a 
Adair & Oo., against J. A. Ansley & Co., to recover for the st 
conversion of twenty hogsheads of sugar. it 
The defendants, after the usual plea of not guilty, plead as tt 
follows: “ That the plaintiffs at the time alleged in their pe- r 
tition were not possessed of the said goods and chattles in h 
said petition mentioned, or any of them, or any part thereof, al 


as of their own property, in manner and form as alleged. 
That on the twenty-fourth day of February, eighteen hun- 
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dred and sixty-three, one John L. Harris, of LaGrange, Geor- 
gia, authorized them to sell certain of his sugars, held by 
the plaintiffs, and instructed plaintiffs to send these defend- 
ants samples thereof. 

“That thereupon plaintifis sent to defendants samples of 
ninety-five hogsheads of sugar, as the pr.»perty of, or under 
the control of, said Harris, and by which samples, the said 
ninety-five hogsheads were sold on the fifth day of March, 
eighteen hundred and sixty-three, by these defendants, and 
on their arrival were delivered to the purchaser: That of 
this ninety-five hogsheads are the twenty sued for by the 
plaintiffs, and which subsequently were ascertained to be 
the property of one John Harris, of Covington, Georgia, and 
not to have been under the control of said John L. Harris. 

“That these defendants were not guilty of any conversion 
of the said twenty hogsheads, but allege the sale of the same 
to have been caused solely by the mistake of the plaintiffs 
themselves, which was not discovered until the entire lot of 
twenty hogsheads, except one, was delivered to the purchaser. 

“That they are Factors and Commission Merchants: that 
the twenty hogsheads of sugar sued for were sold by them on 
the fifth of March, eighteen hundred and sixty-three, by a 
mistake of the plaintiffs: the same having been shipped by 
the plaintiffs to defendants, supposing them to be the pro- 
perty of one John L. Harris, who had authorized the defend- 
ants to sell his sugars then with plaintiffs: that upon making 
such sale and rendering account thereof, tosaid John L. Har- 
ris this mistake was discovered, and thereupon these defend- 
ants tendered the proceeds thereof, amounting to twelve thou- 
sand four hundred and seventy-eight dollars and seven cents, 
in Confederate States Treasury Notes, to John Harris, the 
true owner, and to the plaintiffs, both of whom refused to 
receive the same, by reason of which they remained in the 
hands of these defendants and have since become and now 
are utterly valueless. 

“That no conversion of the sugar,orits proceeds, wasever 
made by these defendants.” 
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The following facts, agreed on by the counsel, were sub- 
mitted to the jury : 

On the 23d February, 1863, John L. Harris, of LaGrange, 
Georgia, came to the city of Angusta and employed the de- 
fendants, who were Factors and Commission Merchants, to 
sell certain sugars for him, which were then in the posses- 
sion of the plaintiffs in Atlanta, and telegraphed the plain- 
tiffs to send samples of his sugars to the defendants. On 
the 24th February, the said John L. Harris, in the office of 
the defendants, wrote a letter in their presence to the plain- 
tiffs, stating the fact of having telegraphed, and advising 
them that he had authorized defendants to sell the sugars at 
58 cents per pound, delivered in Angusta, no statement being 
made to the defendants of the amount of the sugars. 

The plaintiffs received the telegram and letter, and on the 
27th February, shipped to defendants samples of ninety-five 
hogsheads of sugar as per instructions, marked J. L. H., 
E. B. W. and H. C. & Oo. 

Upon the receipt of the samples defendants sold the sugars 
to James A. Gray, March 5, 1863, at 58 cents per pound. 
Ninety-five hogsheads were sold and delivered: ninety-three 
on the 12th, and two on the 20th Maich, 1863. Immediate- 
ly after the sale, notice was given to John L. Harris that the 
proceeds were subject to his order. Upon the receipt of this 
letter, John L. Harris wrote to plaintiffs that they had made 
a mistake in sending too much sugar. Upon the receipt of 
this ‘etter the plaintiffs investigated the matter and found 
that they had shipped twenty hogsheads of sugar marked H. 
C. & Ov., belonging to John Harris, of Covington, Georgia, 
supposing that the entire lut was controlled by John L. Har- 

ris, ot LaGrange. That on the 18th March, they wrote de- 
fendants to this effect, who received the letter on the 19th, 
and this was the first information received by defendants of 
the mistake. 

That all of the sngars had then been delivered to the pur- 
chaser, except two hogsheads, of which one only was of the 
I. C. & Co. lot: that defendants endeavored to rescind the 
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sale to Gray, to the extent of these 20 hogsheads of sugar, 
which he, Gray, declined to do. 

The defendants then tendered the proceeds in Confederate 
Treasury Notes, for which the sale had been made by direc- 
tion, and which amounted to twelve thousand four hundred 
and seventy-eight dollars and seven cents, to the plaintiffs, 
Anderson, Adair & Co., who refused to take it, claiming the 
sugars instead. A few days after, John Harris, the owner, 
called on the defendants, and they tendered the same amount 
to him, which he refused. Defendants then deposited the 
amount to their credit in Bank, notifying the plaintiffs that 
it was subject to their order at any time. The deposit was 
a general one, and January 6th, 1864, the amount was again 
formally tendered to the plaintiffs and refused: it was then 
again deposited in Bank. It was admitted that Ansley had 
a deposit at all times more than sufficient to satisfy plain- 
tiffs’ claim. In the interim, John Harris, of Covington, 
after having refused to accept the proceeds of the sale, set up 
a claim against the plaintiffs, which was submitted to arbi- 
tration, and an award was found against the plaintiffs for 774 
cents a pound, April 24, 1863. ) 

This they paid, and to the October Term, 1863, of Rich- 
mond Superior Court, brought their action of Trover, for 
the said twenty hogsheads of sugar, against the defendaats. 
At the April Term, 1865, of said Court, a trial was had of 
the cause before the petit jury. The defendants produced 
the money into Court, where it remained until it became 
valueless, when it was withdrawn. Upon this trial, the de- 
fendants admitted the right of plaintiffs to recover for 
twelve thousand four hundred and seventy-eight dollars and 
seven cents, and a verdict was had for that amount only. 
The verdict having been general, and the plaintifis’ attorney 
refusing the Confederate currency, the defendants, in view 
of the then condition of political affairs, on the 24th day of 
April, 1865, entered an appeal, and the case came up for 
trial at April Term, 1866, on appeal. 

The plaintiffs, conceding that they had no right to a larger 
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amount, claimed a verdict .against the defendants, for two 
thousand four hundred and ninety-five dollars and sixty-one 
cents, being the amount the Confederate money tendered 
them was worth on the 5th March, 1863. Defendants, 
waiving all exception to the form of plaintiffs’ action, but 
desiring, if the plaintiffs were entitled to recover in any 
form of action, to have it determined, insisted that under the 
cirettmstances they were not liable to plaintiffs for any 
amount whatever. 

The Court charged the jury that if the identical money 


tendered had been kept separate from all other, and marked - 


as the plaintiffs’, or had been deposited to credit of plaintiffs, 
it would have been at their risk, but having been used by 
defendants as their own, by being deposited to their credit, 
they must abide by the depreciation, and be held liable for 
the valne of the Confederate notes at the time of the tender. 

The jury, under this charge and under the direction of the 
Court, found for the plaintiffs the sam of two thousand four 
hundred and ninety-five dollars and sixty-one cents, to be 
paid in gold; the same being the admitted value in specie 
of the net proceeds of the sugar on the day of sale. 

To this charge and direction of the Court, the defendants, 
by their counsel, excepted, and now assign the same as error. 


Mrtex, for plaintiffs in error. 
Gouxp, for defendants. 
Warkrr, J. 


Which of these parties should sustain the loss of the pro- 
ceeds of the sale of the sugars? Most assuredly the party who 
was at fault. Which party, then, was at fault? The plaintiffs, 
by mistake,wrongfully sent the sugars to defendants to besold. 
John L. Harris wrote to plaintiffs that he had authorized de- 
fendants to sell his sugars at 58 cents per pound, delivered in 
Angusta, no statement being made to defendants of the 














































MILLEDGEVILLE, DECEMBER TERM, 1866. 13 


J. A. Ansley & Co. vs. Anderson, Adair & Co. 








amount of the sugars. Plaintiffs had possession of Harris’ 
sugars, and under an order from him to send Ais sugars to 
defendants, they sent the twenty hogsheads in controversy. 
They were, with the others, sent by the plaintiffs to be sold 
and delivered ; the defendants did sell and deliver, and im- 
mediately proposed to account for the proceeds. In what 
respect were they at fault? According to Harris’ orders 
they made the contract of sale, and according to plaintiff's’ 
statement as to the quantity, they made the delivery. They 
proposed to account with John L. Harris, and with the 
plaintiffs, and with John Harris, the true owner. Neither 
John L. Harris, their supposed principal, nor the plaintiffs, 
who had sent them the sugars, nor John Harris, the real 
owner, would receive the money. 

Samples of each hogshead were to be sent by the plaintiffs, 
and the contract of sale was to be made by the samples sent. 
Plaintiffs sent ninety-five samples, and when notified of the 
making of the contract of sale, sent the same namber of 
hogsheads, which included the twenty in controversy. Un- 
der these circumstances, the making of the sale by defend- 
ants could not be considered, as against the plainteffs, a 
wrong. 

It was urged that defendants were at fault iu not learning 
from John L. Harris how many hogsheads he proposed to 
sell. But this was a matter of indifference to them. They 
were commission merchants, and of course were willing to 
sell whatever amount he might have sent to them for that 
purpose. 

Defendants sold the sugars, and tendered the proceeds, in 
Confederate States Treasury notes, for which the sale had 
been made by direction, to the plaintiffs, who refused to take 
it, claiming the sugars instead ; and the question then with 
them was what they should do with the proceeds. The sale 
“by direction” had been made for the Confederate notes, 
which notes were in the hands of defendants, and rapidly 
depreciating; and it was not surprising that the defendants 
should be anxious to relieve themselves from liability on 
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account of this fund. They offered to pay it to anybody 
that they thought had any color of right to receive it, but 
no one would take it. Finding they could not pay it to any 
one authorized to receive it, they ‘deposited the amount to 
their credit in bank, notifying the plaintiffs that it was su)- 
ject to their order at any time.” Here, it is insisted, the 
defendants committed a fatal error. Judge Stephens, who 
argued this case the second time for plaintiffs, seemed will- 
ing to admit that up to this period the plaintiffs were alto- 
gether at fault, and defendants were blameless. But he 
insisted, as had our learned brother Gould at the gia» 
Term, that defendants, by making a general and not a specia 
deposit “to the credit of the plaintiffs,” and by not keeping 
“the identical money tendered separate from all other, and 
marked as the plaintiffs’,’ made themselves the debtors of 
the plaintiffs for the amount; in other words, that this de- 
posit, made under these circumstances, was a conversion of 
the bills to their own use, and they must account for the 
value of the notes at the time of the tender; and such was 
the view taken by the learned Judge who presided on the 
trial. Let us examine this view of the case, as well as the 
authorities relied upon to sustain it. 

On the first argument, two cases were read to support this 
view of the question: Lvobinson, Clerk, vs. Ward, Gent., 
ete., 2C. & P. 59 (12 E. C. L. R. 449), and PAzllips, Ex’r., 
U8. Zines dieaaill 27 Ga. KR. 228. The case first cited was 
where a Solicitor received, on the 21st August, 1824, £5300, 
out of which he was to pay certain incidental expenses, and 
place the residue in the funds. The defendant, previously 
to the 10th September, paid the identical notes received, to 
the credit of his private account, at his banker’s; the bank 
paid daring the 11th, but never paid after that. The ques- 
tion was, which party should suffer by the failure of the 
bank, thé depositary. Under these facts, the Court says: 
“The defendant should have paid this money into a banker’s 
hands, by opening a new account in his own name, ‘ for the 
credit of Robinson’s estate,’ and so to ear-mark the money 
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as belonging to that estate; thus it would have been kept 
separate. But if the person having the money mixes it with 
his own, he thereby makes himself personally debtor to the 
estate. Here the defendant has mixed this money with his 
own, by paying it to the credit of his private account at his 
bankers; and he is, therefore, liable to this action.” This 
ease, doubtless, controlled the judgment of the Court below, 
for in his charge to the jury he says: “ But having been 
used by defendaits as their own, by being depusited to their 
credit, they must abide by the depreciation, and be liable 
for the value of the Confederate notes! at the time of the 
tender.” The facts of the two cases are by no means simi- 
lar. In the case cited, an attorney received money to be 
invested in the funds, and between the time of its receipt 
and investment he deposited it with his banker, in his own 
name, and the banker failed within a few days after the 
deposit. In the case at bar, the factor had received the 
property of his principal, tendered it to him repeatedly, and 
being unable to get him to receive it, placed it with a safe 
depositary, subject to the order of the plaintiffs at any tame. 
Plaintiffs refused the notes tendered, to which they were 
entitled, and claimed the sugars instead, to which they were 
not entitled. The defendants made the deposit in a place 
where the funds were always accessible to the plaintiffs; for 
there has not. been a day, from the date of the tender to the 
present time, when the plaintiffs could not have obtained the 
notes if they had desired to do so. The difficulty about the 
matter was, that the notes were precisely what the plaintiffs 
did not want; all the time they were “ claiming the sugars 
instead.” If the bank in which the notes were deposited 
had failed, and plaintiffs had sued defendants to recover their 
value, then perhaps, the principle of Ward and Robinson 
might be nearer applicable to the case. Under the existing 
facts, the case is not in point. The case in 27 Ga. was where a 
Sheriff had collected money on an execution for a plaintiff, 
and instead of making the plaintiff, or his attorney, the deposi- 
tary of the money, as the Court seemed to think he ought to’ 
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have done, deposited it in the Manufacturers’ and Mechanics’ 
Bank of Columbus, which failed some two months thereafter 
without paying said deposit. In that case, the Court held that: 
“If a Sheriff collect money, and of his own accord deposits 
the money in a bank which fails, he is liable to respond to 
the plaintiff.” It is a sufficient reply, that in the case at bar 
there.is no question arising out of the failure of the deposi- 
tary. The proceeds of the sale of the sugars are, and al! the 
time have been, subject to the order of the plaintifis. 

On the second argument of the case, at the December 
Term, Judge Stephens relied very confidently upon the 
case of the Fulton Bank of New York vs. The Marine 
Bank of Chicago, reported in 2 Wallace 8S. C. R. I have 
not the book before me, but think I recollect the principal 
facts of the case and the point decided. Early in 1862, the 
bank notes circulating in Chicago were some five or six cents 
below par, and the Marine Bank issued a notice to its cus- 
tomers, that it could not make collections and remittances as 
theretofore, unless the customers would receive the depre- 
ciated Illinois currency. Subsequent to this notice, the Fal- 
ton Bank sent to the Marine Bank, for collection, notes 
amounting to upwards of $3,000. In May, 1862, the notes 
were paid in Illinois currency, then at a discount of ten per 
cent. No notice was given of the collections. In answer to 
a letter of inquiry from the Fulton Bank as to how its account 
stood, the Marine Bank answered there was due the amount 
of the collections. By the end of the year, Illinois curreney 
was worth only fifty cents on the dollar. The Fulton Bank 
then demanded payment of its claim, and the Marine Bank 
proposed to pay in the depreciated eurrency—currency 
which had depreciated forty per cent. from the time of its 
reception, until the proposed payment—the tender df pay- 
ment. It appeared that the currency collected by the Marine 
Bank was credited on the books to the Fulton Bank, and 
went into the funds of the Bank, and was used in its daily 
business the same as any other currency on hand. No tender 
was ever made of the currency received, to the Fulton Bank, 
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uatil the settlement was demanded at the end of the year. 
Under this state of affairs, the Court held that the Marine 
Bank, having in May received the currency, and used it as 
it did its other funds; credited the Fulton Bank with the 
amount on its books, and never having tendered the currency 
until it had depreciated from ten to fifty per cent.; that the 
Marine Bank thereby made itself the debtor of the Fulton 
Bank, and liable to pay the value of the Illinois currency at 
the time of its reception. This is a very different case from 
the one at bar. Suppose that, instead of keeping and using 
money as it did the other funds of the Bank, the Marine 
Bank had immediately notified the Fulton Bank of the col- 
lection, and tendered in payment the currency received, and 
the Fulton Bank had refused to receive it, although it had 
authorized the reception of the currency in payment of the ~ 
claims; suppose that the Marine Bank had then deposited 
the amount in some other safe bank, and notified the Fulton 
Bank that the money was so deposited, and was subject to 
its order at any time; and after this the Fulton Bank, all 
the time refusing to receive the currency, had sued the Ma- 
rine Bank for the value of that identical currency which had 
been tendered and refused, and which was ever subject to its 
order. Suppose all these facts to have appeared, is there 
anything in the case which would raise a presumption that 
the Court would have held the Marine Bank liable? I think 
not. And yet, to make this case analagous to the one at 
bar, all these supposed facts would have to appear. I admit, 
that some of the language used by that Court in delivering 
the opinion, would seem to be in favor of the position as- 
sumed by counsel for the plaintiffs, yet the language of the 
Court must be considered in relation to the facts of the case, 
and thus show a case altogether different from the one at 
bar. 

The question here is who shall suffer the depreciation of 
these notes, which belonged to plaintiffs—were tendered to 
them at the proper time, and refused. This is not the ordi- 
nary case of a debtor, making a tender of money to his 
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creditor ; but that of a factor, with effects in his hands be. 
longing to his principal. Of course, if a debtor make a 
tender of money to his creditor, which is refused, the effect 
is to protect the debtor from interest and costs ; the debt re. 
mains still due, and the debtor must keep in readiness to 
pay whenever the creditor will receive. But a factor is not 
an insurer; he is bound to exercise reasonable care, skill and 
diligence in taking care of the effects of his principal, and 
when he does this he is not liable. Did defendants exercige 
such care in this case? ‘“ Zhe amount” was deposited ina 
solvent bank, “subject to the order of the plaintiffs, at any 
time,” and when sued, defendants brought the money into 
Court. The defendants, all the while, were trying to pay 
the Confederate notes, and the plaintitis as earnestly trying 
to get something else, until the notes became utterly worth- 
less. In March, when the notes were tendered and refused, 
the plaintiffs were “claiming the sugars instead ;” and to the 
October Term of the Court thereafter, they sued defendants, 
not to recover the Confederate notes, or their value, but to 
recover damages for the wrongful conversion of the sugars. 
On the final trial, however, in April, 1866, when they find 
that they must fail in their action of Trover, the plaintiffs 
ratify the sale, and ask that defendants pay the value of the 
Confederate notes at the date of the tender. They admit, 
that the notes were tendered at the proper time, and the 
proper amount, which amount was subject to their order at 
any time; but inasmuch as the deposit was in the defend- 
ants’ name, they must now pay what was the value of the 
notes at the time. The money was in bank, subject to the 
order of the plaintiffs, and “ the presumption is that a check 
would have been paid if diligently presented.” Per Kent. 
J.—Cruger vs. Armstrong, 3 J. C.9. Marzetti vs. Williams, 1 
B. & Ad. 415 (20 EF. C. LZ. &.541.) If the money which has 
been tendered becomes, after a refusal to accept thereof, cur- 
rent at a less value than it was current when the tender was 
made, the party who refused to accept the money must bear 
the loss. 9 Bac. Abr. 317; Bouv. Ed. 
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This loss was not oceasioned by any negligence of the de- 
fendants, or of the depository, but from an inherent defect 
of the property itself. In effect, plaintiffs neglected their 
property until it died of disease, the seeds of which were in 
it at the time it was received by defendants. For such a 
loss plaintiffs ask defendants to account. This is the whole 
case, and we think defendants ought not to be made to ac- 
count. The Court below held defendants to be liable, and 
in so holding Judge Lumpkin and [ think he erred. 

Judgment reversed. 


Harris, J., Dissenting. 


My convictions of the law of this case, under the agreed 
statement of facts, are so fixed from a very careful consider- 
ation of them—that I cannot by any process of reasoning, 
bring my mind to assent to the judgment rendered by the 
majority of this Court. 

I exelnde as wholly immaterial to a proper decision, all the 
facts as to the mistake about the sugars--which party was most 
in fault—as also the form of action brought. _I admit broad- 
ly that Anderson, Adair & Co., were blameable in not re- 
ceiving the Confederate notes for which the sugars were 
sold by Ansley & Co., when jirst tendered in Court. ‘They 
were in truth and right at that time the property of Ander- 
son, Adair & Co. Anderson, Adair & Co. had then no 
claim in law or equity whatever for the sugars sold by Ans- 
ley & Co., but only to the Confederate notes paid for them 
by the purchaser. I apprehend that no lawyer will dispute 
the proposition that, after making the tender, Ansley & Co. 
could, by bill in Equity, have compelled Anderson, Adair & 
Co. to have received said notes in payment, and to have 
granted to them a full acquittance from all liability for the 
sugars. But no step of this’ kind was taken for their pro- 
tection. Ansley & Co., had they sealed up in a package the 
Confederate notes tendered by them, and deposited that 
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package in some safe and usual monied depository, subject io 
the order of Anderson, Adair & Co., and promptly notified 
them of such special deposit—might also in this mode haye 
exonerated themselves from all liability which might subse. 
quently arise from the depreciation or destruction of said 
notes. Neither the one course or the other indicated, was 
resorted to by Ansley & Co. 

So far from taking any step whatever, indicative of their 
considering and treating the Confederate notes as the sole 
property of Anderson, Adair & Co., they withdrew, immedi- 
ately after the tender, the notes from Court, and deposited 
them as money in Bank to their own credit, and mined them 
with their own monies in said institution, and continued to 
use. them by checking on their general deposit account for two 
years as their own property. 

I think that these notes were undeniably the property of 
Anderson, Adair & Co. The tender admits the fact. The 
mixing of these notes with their own monies by a general 
deposit to their own credit, and the use of them by checking 
on that general deposit was an actual conversion. 

The simple question upon this state of facts, and the only 
legitimate one in the case is, whether Ansley & Co., did not 
make themselves responsible by these acts to Anderson, 
Adair & Co., for the value which these Confederate notes 
had at the time of their conversion? There is no question 
in the record as to what care Ansley & Co., were bound to 
use in reference to the notes tendered—but simply could they 
use them, could they appropriate them to their own busi- 
ness transactions—could they convert them to their own use 
without making themselves responsible for their value at the 
time of the conversion ? 

One of the distinguished counsel of the defendants in error 
asked “after the tender and refusal to accept, did the Con- 
federate notes become a waif, which might be taken posses- 
sion of by any comer or goer, and appropriated to his own 
purposes without responsibility to the owner? Did they be 
come lawful objects of general plunder? Or did they still 
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remain the property of Anderson, Adair & Co.? If they 
still remained their property, they may have been in a very 
bad situation, indeed; with nobody bound to take even tae 
least care of them, but surely they were not in a situation 
quite so bad as that Ansley & Co. could lawfully take them 
and appropriate them to their own use? Hence, the same 
repeated question returns on us, did Ansley & Co. appropri- 
ate these notes to their own use? Was. the legal effect of 
their treatment of them a conversion ? 

That the use of them, by Ansley & Co., was a conversion, 
is demonstrated by a-case in 2¢ Wallace Reports p. 252, with 
a force and perspicuity which 1 had hoped, would have led 
my colleagues to agree with me. The case was The Marine 
Bank of Chicago, after having given notice to all its custom- 
ers, including the Fulton Bank of New York, that it would 
make collections only in the bills of the Bank of. Lllinois, 
(then at a discount of ten per cent.,) and after waiting a rea- 
sonable time, without getting any countermand of the Ful- 
ton Bank’s previous order to proceed with the collection of 
the promissory notes which were held for it by the Marine 
Bank, did proceed with the collection, and collected on notes 
belonging to the Fulton Bank, $3,037, in bills of the Bank 
of Illinois, and placed the money to the credit of the Fulton 
Bank, with notice, that it was subject to the order of the 
Fulton Bank at any time. About a year afterwards, the 
Fulton Bank demanded a settlement. The Marine Bank 
offered to pay in the bills of the same Illinois Bank, (which 
had then fallen fifty per cent. below par,) but not the edentz- 
cal bills which were received on the collection of the notes. 
On these facts the Supreme Court of the United States, Mr. 
Justice Miller delivering the wnanimous decision of the Court, 
held in affirmance of the judgment below, that the Marine 
Bank was bound to account for the value which the bills of 
the Bank of Illinois had at the time of the collection. The 
Court held, that the collection in that currency, was a proper 
one, after the notice which they had given, that they could 


not make collections in any other. 
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The only question in the case, as it is in this, was: How 
did their treatment of the Illinois Bank notes affect them? 
The decision of the Supreme Court of the United States was 
that it made the Marine Bank liable for the value of the Illi- 
nois Bank notes, at the time when the Marine Bank placed 
them to the credit,of the Fulton Bank of New York, and 
thereby mixed them with its own funds, which were used in 
its daily business. The Court said: “It is true, that it is not 
in evidence what precise use was made by it of the money 
received for the collections, but it is proved that it was 
placed ‘with the other money of the Marine Bank, and used 
in its daily business as its own.” Again, the Court say: 
“If it was defendant’s money, it was all right, because it could 
do as it pleased with its own; but if it was the plaintif’s 
money, held by defendant, as its agent, then the use of it by 
defendant would seem to be a conversion.” 





Is it not manifest that the decision in Wadllace’s Reports, 
goes upon the hypothesis (and is it not undeniably true) 
that the Illinois Bank notes still remained the property of 
the Fulton Bank, and that as the Marine Bank, by placing 
them with its own funds, and using these mixed funds in its 
own daily business, converted them, and thereby became liable 
for the value they had at the time of the conversion ? 


Now, applying this principle to the case discussed, if the 
Confederate notes remained the property of Anderson, Adair 
& Co., after the first tender in Court, then Ansley & Co. 
converted these notes by miwing them up in a general deposit 
in Bank with their funds, on which they daily checked, in 
transacting their commission business, and in buying and 
selling, and by thus using these Confederate notes, the un- 
questionable property of Anderson, Adair & Co., and not 
their own. 

This mixing up of the funds of Anderson, Adair & Co., 
with their own, and thereby destroying the identity of those 
Confederate notes, and the use of both together indiscrimin- 
ately, was an actual conversion by Ansley & Co. 
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This was the precise point decided in Wadlace, or the case 
decides no point at all. 

Here I might rest the argument, but the view taken of 
the case by the majority of the Court authorizes its exten- 
sion. They say in effect that, notwithstanding the mixing 
of the funds—the property of Anderson, Adair & Co.,—by 
Ansley & Co. with their own in Bank—the daily use of them 
in trade—the actual conversion of these Confederate notes to 
their own purposes—that because Ansley & Co., by letter, 
had said, that the Confederate notes were subject to the 


’ order of Anderson, Adair & Co. at any time, that this letter 


constituted a continuing tender, and that consequently the 
notes were all the while, since the tender in Court, at the risk 
of Anderson, Adair & Co.; and that Ansley & Co. could 
not be viewed in the light of insurers. Tomy mind, nothing 
seems clearer than that there was, in fact, but one tender. Its 
legal effect was to exempt Ansley & Co. afterwards from in- 
terest on the amount in their hands and Court costs, should 
Anderson, Adair & Co sue them for it. It had this extent— 
no more—especially as there was no separation of the funds 
—to preserve their identity, and deposit of them to the order 
of Anderson, Adair & Co. 

I apprehend that it is undeniable, that, had Anderson, 
Adair & Co., upon the receipt of that letter, drawn their 
order on the bank where the Confederate notes were de- 
posited, the Teller would not have paid it, for the plainest of 
all reasons: that no funds had been placed on the books of 
the bank to their credit. The refusal to pay in such case 
would not have given Anderson, Adair & Co. a right of suit 
against the bank. This demonstrates the proposition that 
the Confederate notes were not subject to thewr order, and, ne- 
cessarily, that the letter could not connect itself back with 
the tender in Court, so as to invest it with the character as- 
cribed to it, of its constituting “a continuing tender.” 

It is a very great mistake of fact, to assert that the Oon- 
federate notes were at all times, after the original tender in 
Court, subject to the order of Anderson, Adair & Co. So 
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far from this being true, (and I refer to the agreed statement of 
facts made by the Attorneys of the respective parties to sus- 


tain me,) I assert that they were never for a moment subject * 


to the order or control of Anderson, Adair & Co. up to this 


time, and hence the legal conclusion, that the notes were all 


the while at the risk of Anderson, Adair & Co. is unauthor- 
ized by the facts. 

I declare my utter inability, in a egal sense, to compre 
hend that letter as a ¢ender at all; it contained no money, 
or Confederate notes; there was no exhibition of any ae- 
companying it, nor presentment of any for acceptance. 

Fo term it a tender is to confound, in effect, two things 
that are clearly distinguishable: a mere declaration of will- 
ingness and readiness to pay, with an actwal exhibition of 
money and offer to pay it. 

It should be borne constantly in memory, that a very long 
interval of time elapsed between the tender in Court and 
the “letter” spoken of, during all of which Ansley & Co. 
were using the Confederate notes of Anderson, Adair & Oo. 
as their own. It is the conversion of them, by the mixing 
them with their own funds in bank, and the use of these 
mixed funds during ¢his znterval, that fixes the liability of 
Ansley & Co. to account for their value, at the time they 
placed them in bank to their own credit, and which de- 
stroys the connexion between the original tender and the 
letter, and strips the latter of the character ascribed to it of 
being “a continuing tender.” 

The idea of “a continuing tender” cannot be predicated 
of the Confederate notes originally tendered, as they had 
not been kept separate or marked, so as to establish their 
identitity ; but having been mixed by the general deposit in 
bank, not only with the funds of Ansley & Co., but with 
the funds of other depositors, and the funds of the bank it- 
self. I might safely say, that it was a moral impossibility 
that the Confederate notes, the property of Anderson, Adair 
& Co., could be tendered again, and, consequently, there 
could not have been “a continuing tender of them.” 
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Paid out, as these Confederate notes must have been, on 
the checks of Ansley & Co., in the prdsecution of ‘trade, or 
tosome other depositor with the bank, or by the bank to 
some one to whom it loaned money, or paid.a debt, value 
was thus received for these notes, and it matters not by 
whom, since it was the act of Ansley & Co. which placed 
them beyond the order or control of the owners. ‘The:letter, 
under the circumstances, amounted to no more than an 
averment -of readiness to pay to A., A. & Oo. an. equal 
amount of simzlar Confederate notes—equal on their face at 
the time the letter was written, but not made equal in value 
to the Confederate notes of A., A. & Co. at the time of the 
deposit in bank. 

To conclude, Ansley & Co., having failed to adopt any 
one of the means suggested, by which they could have put 
the Confederate notes received by them for the sugars at 
the risk of the owners ; but having converted them to their 
own use, as they did their own funds, and received value 
for them, it séems to me most unreasonable that now, ‘when 
Confederate notes have become utterly worthless, Ansley & 
Co. are to be permitted to come into a Court of justice, and 
discharge themselves by payment in similar Confederate 
notes, which they happened to have on hand when the bub- 
ble burst. 





Marceria J. Suaventar, Administratrix of Wu. M. Sravan- 
TER, deceased, plaintiff in error, vs. Bryant A. OULPEPPER 
and Marrxsew J. D. Cuurerrzr, Executors of Davm' W. 

CutprppEr, deceased, defendants in error. 
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Slaughter et. al. vs. Culpepper et. al. 


{1.] The Ordinance of 1865, on the subject of adjusting certain contracts upon the prin. 
ciples of equity, does not impair the obligation of contracts, and thereby violate the 
Constitution of the United States. It changes arule of evidence; and, in so doing, is 
within the sphere of ordinary legislative competency. Whether the Convention that 
passed it had only political power, restricted to the creation of fundamental, organic 
law, was not, in this case, madea question, and is, therefore, left undecided. 

{2.] Juries can neither make contracts for parties, nor mould at pleasure those which 
they have made for themselves. They should, in administering the Ordinance of 186% 
ascertain, from the evidence, fairly and honestly, what was, or must have been, the con” 
tract really made by the parties, and not substitute therefor any caprice or mere will 0 
their own, 

{8.] The verdict in the present case appearing to becontrary to the evidence, and grogely 
unjust, a new trial was granted. 
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Motion for new trial. In Dougherty Superior Court. 
Decided by Juper Hanserr. At Chambers, July, 1866. 


Upon a rule nisi to foreclose a mortgage on iand, granted 
at the instance of Culpepper’s executors, against Slaughter’s 
administratrix, a trial by jury was had in Dougherty Supe- 
rior Court. The mortgage bore date December 5th, 1861, 
and was made to secure the payment of two promissory 
notes, of the same date, for $7.875 each, one of them due 
January 1, 1863, and the other January 1, 1864, the latter 
bearing interest from January 1, 1863. It would seem, from 
the evidence, that these notes were given for Jand, sold at 
executor’s sale, by the mortgagees, to Wm. M. Slaughter, the 
mortgagor. 

It was in proof that the land sold low; that nothing was 
said as to the kind of currency in which it was to be paid 
for ; that money was scarce ; that the circulating medium at 
that time was bank bills ; and that the person who cried the 
sale had never, until that day, seen any Confederate money, 
and then saw only one note, which a soldier, just returned 
from the army, paid to him. There was other evidence, but 
none which materially varied the foregoing. 

The jury found for the mortgagees only $11.812.50. 

Whereupon the mortgagees moved the Court for a new 
trial, on several grounds ; among them, because the verdict 
was contrary to equity, and contrary to evidence. 
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The presiding Judge granted a new trial, and this is as- 
signed as error. 


Lyon & Irvin, and Davis, for plaintiff in error. 
Srrozmr & Smiru, for defendants. 
Harris, J. 


[1.] By an assignment of error, upon the charge of the Judge 
before whom this case was tried, we are called upon to ex- 
press an opinion, as to the constitutionality of an Ordinance 
of the Convention which assembled in November, 1865, to 
revise and amend the Constitution of Georgia. It is enti- 
tled, “ An Ordinance to make valid contracts entered into 
and executed during the war against the United States, and 
to authorize the Courts of this State to adjust the equities 
between parties to contracts made but not executed, and to 
authorize settlements of such contracts by persons acting in 
a fiduciary character.” 

By the second Section thereof, it was ordained, “ that all 
contracts made between the first day of June, 1861, and the 
first day of June, 1865, whether in writing, expressed or 
implied, or existing in parol, and not yet executed, shall re- 
ceive an equitable construction, and either party, in any 
suit for the enforcement of any such contract, may, upon 
the trial, give in evidence the consideration and the value 
thereof at any time, and the intention of the parties as to 
the particular currency in which payment was to be made, 
and the value of such currency at any time; and the ver- 
dict and judgment shall be on principles of equity.” 

It has been argued that this clause of the Ordinance is 
violative of that prohibition in the Constitution of the Uni- 
ted States, which forbids any State from passing any law 
“impairing the obligation of contracts.” 

We cannot think this clause of the Ordinance obnoxious 
to the objection. It does no more, really, than change a 
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rule regulating the admission of testimony in Courts of 
law : it removes the obstacles created by technical rules to a 
fall enquiry into, and investigation of, executory contracts 
made within the periods of time mentioned. It is appre- 
hended, that to have done this, was within the competency 
of the Legislative power, itself, at any time. Who is pre- 
pared to deny that the Legislature may not, at its discretion, 
alter and amend old rules of evidence,—establish new / 
Who, that it may not obliterate all distinctions which now 
characterize modes of procedure in Courts of law and Courts 
of equity, and to command, if they so enact, that the broad 
and liberal principles upon which justice is administered on 
the Equity side of our Superior Courts, shall apply to and 
control the verdicts of juries on its law side ? 

The Ordinance was intended to do, in this matter, what 
we think the Legislature could have done. As no question, 
as to the extent of the Legislative power of -a Convention— 
whether its power is other than political, and comprehend- 
ing only fundamental, organic law—was made or discussed, 
we will not enter into this profound and high enquiry, but 
hold the Legislative power of the Convention as competent 

Z to pass such an Ordinance as that under consideration. 


[2] We cannot think that, by allowing evidence to be gone 
into as to the consideration of a contract, and the value at 
any time, and the intention of the parties as to the partieu- 
lar currency in which payment was to be made, and the 
value of the currency at any time, the Convention designed 
to allow juries to scale, or cut down contracts, or to regu- 
late and fix them, by any caprice or will of their own. Look- 
ing to the distress of the country, loss of property by the 
war, etc., to have authorized these, would have invested them 
with the power to make contracts for parties, a power which 
no Legislature or Convention could confer; such power con- 
ferred, would be palpably unconstitutional. When juries 
attempt to make contracts for parties, or muuld existing 
ones to suit their pleasure, they do impair their obligation, 
and such verdicts should be set aside. 
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As we interpret this Section of the Ordinance, the Con- 
vention meant to authorize the jury, from all the evidence 
by it permitted, to ascertain, fairly and ‘honestly, what: was, 
or must have been, the contract the parties made. Let us 
attempt to illustrate this idea. If it was a contract expressed. 
to be paid in Confederate currency at a distant time, or if 
without any specification on its face to be paid in currency, 
but simply for the payment of so many dollars and cents, 
the jury should enquire into the consideration, what was 
sold, and its supposed fair value at the time of sale, in a cur- 
rency at or near at par with gold or silver, or in gold or sil- 
ver, so long as they furnish a fair standard of value, and 
have not become a mere marketable commodity, increasing 
in value from their scarcity, the increase of price stipulated 
for in consequence of the then existing depreciation of cur- 
rency at the time of the contract, and from these, and all 
othes facts, or circumstances, which can assist them in get- 
ting at the truth of the contract, should consider and equita- 
bly apply them in making up their verdict. 

.It occurs to me (and I utter this only as my individual 
opinion) that no man, in making a sale of property on time, 
or by annual installments, during the late civil war, ever 
thought omintended to take the \risk of a currency swelling 
daily in volume, and resting upon no metalic or other solid 
basis, and that risk to be incurred for legal interest only. A 
man so acting could be classed only with the insane. A. per- 
son selling on time, no doubt, either agreed or meant to 
receive the currency existing at the time of payment, but at 
its then market value, as compared with the value of the cur- 
rency when the contract was made. The creditor is fairly 
entitled to that difference, upon every principle of equity 
prescribed. The natural equity which the understanding 
approves, the impulse of an honest heart which prompts 
man to do as he would be done by, alike unite in sanction- 
ing this measure of justice. 

[3] By an examination of the record brought up, it appears 
that the executors sold the lands of Culpepper’s estate, say 
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two thousand acres, on the 5th December, 1861, on a credit 
of one and two years, for the sam of $15,750, in two equal 
payments. No Confederate currency was then in circulation 
in that quarter of the State; the few notes which had been 
seen there were held as “curiosities.” Bank notes, those of 
the chartered banks of Georgia chiefly, constituted the entire 
circulating medium. It is a well known fact, (such is my 
recollection,) that all the banks at that time, save the Middle 
Bank of Georgia, had suspended specie payments ; their notes 
were, consequently, depreciated in market, as compared with 
gold and silver, varying in the brokers’ tables from four to 
nine per cent. discount. 

Now, in the silence, on the day of sale, as to the medium 
in which payment was to be made, we are at a loss to dis- 
cover how the jury could consider any question as to Con- 
federate notes, there being none in circulation there. Under 
the testimony, they were restricted to the question, whether 
the notes of Slaughter were to be paid in gold and silver, or 
in bank notes; if in the latter, that being the circulating 
medium there, at what depreciation at the time of the sale, 
as compared with gold and silver. 

If the jury, in this case, had reduced the amount of the 
debts sued, according to the depreciation of bamk notes, as 
existing in December, 1861, their verdict should not have 
been disturbed. But, on what principle, and on what data, 
a debt of near twenty thousand dollars, principal and inter- 
est, has been cut down to $11,812, I cannot discover. 

The verdict in this case is unauthorized by the testimony, 
and seems to be grossly unjust. We therefore affirm the 
judgment granting a new trial. 

Since writing out the foregoing opinion, TF see, by a newspaper para- 
graph, that Chancellor Lesnesne, of South Carolina, has held, in reference 
to contracts made during the civil war in Confederate currency, that they 
are to be discharged on the basis of the value of that currency, as com- 


pared with gold, at the time the debt was incurred, and consideration given 
therefor. 
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Tuomas S. Pows 1, plaintiff in error, vs. Jesse Borre, de- 
fendant in error. 


The evidence in this case showed a contract between the parties for a specific sum, and 
the Court committed no error in refusing to charge upon the subject of fraud. 


Assumpsit. In Fulton Superior Court. Tried before 
Judge Warner. October Term, 1866. 


In 1857, Dr. Boring, the defendant in error, was one of 
seven Professors constituting the Faculty of the Atlanta 
Medical College. The College was a corporation, chartered 
by the State of Georgia, and the land upon which the Col- 
lege building stood was vested in Trustees. The building 
and apparatus had been paid for by the Dean‘of the Fac- 
ulty—partly out of funds which came into his hands from 
the fees of students, which was the common property of all 
the Professors, and partly out of money borrowed by the 
Dean on his own credit. The amount thus expended out of 
fees was $957.00 to the share of each Professor; and as mat- 
ters stood, the aggregate sum constituted a debt in favor of 
the Professors, as a body, against the Trustees of the corpo- 
ration, and was secured, or to be secured, by a lien upon the 
College property. The Dean was, himself, one of the Pro- 
fessors and the common agent of all the Faculty for receiv- 
ing and disbursing money. Fees of students were paid to 
him, and when not paid, notes were given therefor, payable 
to him as Dean. The notes remained in his hands, undi- 
vided, to indemnify him for the money borrowed on his own 
credit, and expended as above. Collections made upon them, 
from time to time, were subject to be applied to that debt. 
The share of each Professor in these notes amounted, in Oc- 
tober, 1857, nominally, to twelve or fifteen hundred dollars, 
but some of the notes were worthless. Another item of 
property which the Faculty owned in common, was a Medi- 
cal Journal, conducted by the Professors, without direct pe- 
cuniary profit, but for the notoriety which it gave to the 
College, and the resulting incidental benefits to the Faculty. 
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On the 18th of July, 1857, Dr. Boring, writing from La- 
Grange, addressed a letter to Dr. Powell, at Sparta, from 
which the following is an extract : 

“T am in doubt as to my fature course, but am fixed in 
my purpose that I will not, longer than the close of the pres- 
ent session, work for bricks and mortar, while my family 
and creditors are the sufferers thereby. I am pretty well 
determined to visit Texas the coming winter, and now think 
I shall settle there. My inclination is to settle in Galveston 
and go into the Drug business. I must do better than I am 
now doing. Suppose I manage to divide my Chair, and 
tender you the Diseases of Women and Children, I continu- 
ing in that of Obstetrics. Could you—would you, takevall 
my College property, leaving me simply Professor in that 
department, but not a property holder. I could and would 
still fill my course, even from Texas, in case my colleagues 
should think it best for the College. “My entire interest at 
the close of the present year will probably amount to $1500 
to $1800.” 

Dr. Powell replied to this letter on the 22d of July, say- 
ing: “I am sorry you are so much inclined to go West, and 
hope it can be made to your interest to continue your con- 
nection with the College; and if my buying your interest 
in the College building, &c., &c., will enable you to do so, 
you can rest assurred I will make the effort, if” —(going on 
to express conditions as to the consent of the other members 

of the Faculty, to a division of the chair, and as to the dis- 
tribution of fees.) * *  *  *  “ By this arrange- 
ment you would only be out the interest of half of the 
amount I give you for your interest in the College, &c. I 
would like for you to write me the cost of the College, &c., 
and the amount that will cover your entire interest, &c. * 
* * The whole matter is now in your hands. If you 
can make the arrangement, I will raise the money.” 

On the 24th of September following, Dr. Boring wrote to 
Dr. Powell, that he had forwarded his resignation to the 
Faculty, and had recommended Dr. Powell to them to fill 
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his chair, adding: “In the event of your election, I desire, 
as soon as practicable, to close the business, as I am directing 
my plans and movements for Texas, the coming winter.” 

Dr. Powell replied on the 30th of September, saying, 
among other things: “ As soon as I am informed of my.elec- 
tion, and of the amount I am to pay you, I shall go to work 
to raise it.” 

On the 6th of October, Dr. Boring wrote Dr. Powell, that 
he had, at the request of the Faculty, reconsidered his resig- 
nation, but had determined to repeat the tender of it, and 
would so write the Faculty that night. He added: “1am 
preparing to leave for Texas, on an exploration trip, about the 
6th of November, and expect to remove in the winter. My 
property and claims in the College will cost $2,500. Ihave 
drawn nothing from the last Lectures, (amounting to $1,600- 
$1,800,) and but a part from the two preceeding sessions. 
The whole is really more than $2,500, but will not all be 
realized, yet, the property and place are worth more. In 
view of all the cireumstances, I have determined to make a 
total transfer of property, notes and all, and to put them at 
$2,500, as a fair medium value. This amount I must realize 
the coming winter, or have it so as to answer the purposes of 
money.” 

On the 23d of October, Dr. Powell wrote to Dr. Boring, 
saying that he had just returned from Atlanta, and read Dr. 
Boring’s letter; that the Faculty had accepted the latter’s 
resignation, and agreed to recommend the former to the 
Trustees to fill the chair. 

On the 31st of October, he wrote again to Dr. Boring, as 
follows: “I received to-day. the announcement of Lectures 
in the Atlanta Medical College for the Session of 1858, with 
my name inserted as Professor of Obstetrics, and I presume 
by that, all is right; and I am now trying harder than any 
poor fellow you ever saw, to raise you some money.” And 
on the 3d of November, he wrote as follows: “ Dr. West- 
moreland informed me that the amount of money you have 
in the College building is $957.00, and as I presume you are 
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in want of money, I have enclosed you a check on the-Plant- 
ers’ Bank of Savannah for that amount, for which you will 
please send me your receipt. I trust you will soon be free 
from pecuniary troubles, and that you may succeed in all 
your new plans.” 

Dr. Boring enclosed to Dr. Powell, on the 9th of Novem- 
ber, a receipt for this remittance, the receipt expressing that 
it was in part payment for his interest in the property, “real 


and perishable” in the Atlanta Medical College. At the 


same time, he wrote thus: “ Allow me to suggest that it 
may be well for us to complete the arrangement of our busi- 
ness, especially as I am aiming, as soon as possible, to bring 
my business to a close in this country. You can forward 
your note or notes, maturing at or about the 25th December 
next, and I will forward you a transfer of my College inter- 
est, real and perishable. 

In reply to this letter, Dr. Powell wrote on the 16th of 
November: “I have requested the Dean to furnish me and 
yourself a full and clear statement of your real and tangible 
interest in the College, and furnish me with the amount yet due 
you. As soon as I hear from him, you shall hear from me.” 

Some further correspondence followed, in which Dr. 
Boring alleged, that in all the negotiations, written and ver- 
bal, he had, whenever the terms were alluded to, put his in- 
terest at a stipulated price, and that Dr. Powell had never 
intimated an objection. He stated, also, that the check sent 
to him was still in his hands, undrawn, and must remain s0, 
until the necessary transfers were made. Dr. Powell, on his 
part, expressed regret that a misunderstanding had occurred. 
He said that, in offering to take Dr. Boring’s interest in the 
College, if elected, he m@&nt that he would refund the 
amount Dr. Boring had paid in for the College-building, 
apparatus, etc., and never supposed, for a moment, that he 
would be expected to cash his portion of the notes; that he 
never, until recently, knew there were any notes due for 
tickets, and that it was a new idea to him, as he presumed it 
was to any Doctor who had graduated ten years previously, 
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for students to attend medical lectures on a credit; that, as 
to what was due Dr. Boring from the proceeds of the last lec- 
tures, he supposed the latter would settle that with the Dean ; 
and that he, himself, expected to settle by the books, not un- 
derstanding that he had purchased at any specific sum. He 
offered, finally, to submit the whole matter to the Faculty, 
and to resign if they did not sustain his construction of the 
transaction. He closed, by requesting Dr. Boring to hand 
the check to Dr. J.G. Westmoreland. The correspondence, 
so far as it appears, concluded with a letter from Dr. Boring, 
dated March 23, 1858, declining a reference to the Faculty, 
and proposing an arbitration before five men, two to be 
chosen by each party, and the fifth by these fout. 

In September, 1860, the present action was brought by 
Boring against Powell, to recover $1.543, the balance of 
$2.500, after deducting the $957 paid and receipted for as 
above. 

At the trial, the foregoing matters, with some others less 
important, appeared in evidence. It also appeared that 
Powell retained Boring’s Chair in the College; that he ex- 
ercised the rights of a member of the Faculty with respect 
to the Medical Journal, and that an appropriation was made 
by the State, which enabled the Trustees of the College to 
pay its debts, one of which was the claim of $957 in favor 
of Boring, for his share of the expenditures towards erect- 
ing the building, ete., and that the money due on this claim 
was paid to and received by Powell. It further appeared, 
that some time after Boring went out of the Faculty, and 
Powell went in, a division was made of the notes held 
by the Dean, and that the share set apart to the Chair 
of Obstetrics, (some twelve ‘or fifteen hundred dol- 
lars in amount, as stated heretofore,) remained in the Dean’s 
hands, never called for by either Boring or Powell. Also$ 
that the Dean, at the time of the trial, had collected upon 
these notes, after the division, from one to four hundred 
dollars. : 

Counsel for Powell requested the Court to charge the 
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jury, that if they believed there was a contract made, and 
the defendant was induced to make it by the fraudglent rep. 
resentations of Dr. Boring, as to the value of the assets of 
the College, when Dr. Boring had a better opportunity of 
knowing their value than Dr. Powell, the parties thereby 
treating upon unequal terms, it was a fraud upon the de. 
fendant, and he is relieved from further performance. The 
Court refused so to charge; and, after verdict for the plain. 
tiff, the defendant moved for a new trial, on the ground of 
such refusal, and because the verdict was contrary to the 
evidence, and to the weight of the evidence—also, because 
the plaintiff, if a contract was made, did not comply with 
the same by turning over the notes and assets in question, 
or by offering to do so. 
A new trial was refused, and this is complained of. 


Hammonn & Mynarr, for plaintiff in error. 


Hammonp & Son, and Brrcxtey, for defendant. 
Lumexm, C. J. ' 


This bill of exceptions is brought by Dr. Powell, through 
his counsel, to reverse Judge Warnzr’s decision, in refusing 
a new trial in this case. 

Dr. Boring was one of the Faculty of the Medical Col- 
lege at Atlanta, and, as such, had an interest. in the site, 
buildings, with the appurtenances; and, also, was joint 
owner of sundry notes, given by the students for their pro- 
fessional tuition. These notes were held by Dr. Westmore- 
land, as Dean of the Faculty, for the use of the Faculty. 
The Faculty were also the proprietors of a Medical Journal, 
published, not so much for the pecuniary compensation it 
yielded, as the reputation which it brought to the Institution. 

Dr. Boring having determined to go West, he and Dr. 
Powell commenced a negotiation, which was conducted by 
a correspondence between them, which is spread ont in this 
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record. It resulted in this litigation. Dr. Boring claims 
that he sold out his property and place in the College for 
$2.500; that Dr. Powell paid him $957, and this-suit is 
brought to recover the balance of the purchase money. 

Dr. Boring wrote Dr. Powell on the 6th of October, 1857, 
stating that he had determined to goto Texas; that his 
property and claims in the College would cost $2.500. Dr. 
Boring also stated in this letter, that he had drawn nothing 
from the last lectures, (amounting to $1.600 or $1.800) and 
but part from the two preceding sessions; that the whole 
property was really worth more than $2.500, but it would 
not all be realized, yet that the property and place were 
worth more; that, in view of all the circumstances, deter- 
mining to make a total transfer of property, notes and all, 
and to put them at $2.500, as a fair medium value. This 
amount, he stated, he must realize the coming winter, or to 
have it so as to answer the purposes of money. 

On the 23d of October, Dr. Powell wrote, saying that he 
had just returned from Atlanta, and that he had read Dr. 
Boring’s letter ; that the Faculty had accepted Dr. Boring’s 
resignation, and had agreed to recommend Dr. Powell to 
the Trustees to fill Dr. Boring’s Chair. On the 31st of the 
same month, he wrote again, as follows: “ I received to-day 
the announcement of Lectures in the Atlanta Medical Col- 
lege, for the session of 1858, with my name inserted as Pro- 
fessor of Obstetrics, and presumed all was right; and I am 
now trying harder than any poor fellow you ever saw to 
raise yousome money.” On the 3d of November, he wrote 
as follows: “That the amount of money you had in the Col- 
lege building is $957, and as I presume you are in need of 
money, I have enclosed you a check on the Planters’ Bank 
of Savannah for that amount, for which you will please send 
me your receipt.” (This would have been the share of Dr. 
Boring of the appropriation made by the State, to discharge 
the debt which the Faculty had incurred in establishing 
this Institution ; and it was paid over to Dr. Powell under 
his purchase from Dr. B.) ‘I trust you will soon be free 
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from pecuniary troubles, and that you may succeed in all 
your new plans.” 

On the 9th of November, Dr. Boring inclosed a receipt for 
the remittance, the receipt expressing that it was in part 
payment for his interest, real and perishable, in the Atlanta 
Medical College. At the same time he wrote thus: “Allow 
me to suggest, that it may be well for us to complete the ar- 
rangement of our business, especially as I am anxious, as soon 
as possible, to bring my business to a close in this country, 
You can forward your note, or notes, maturing at, or about the 
25th of December next, and I will forward you a transfer of 
my College interest, real and perishable.” And now, for the 
first time, Dr. Powell intimated his surprise, that Dr. Bor- 
ing should have understood him as agreeing to pay any 
specitic sum for the purchase, and especially, that he should 
be supposed to have included the fee notes of the students 
in the contract. 

If this was not the proposition submitted by Dr. Boring, 
and aecepted by Dr. Powell, we ask what did he purchase? 
This was the distinct offer made him by Dr. Boring, and ae- 
cepted, impliedly, at least, as strong as language could ex- 
press it. All the subsequent arrangements seem to have 
been predicated upon this understanding, and many things 
that afterwards transpired, will be found meaningless, upon 
any other hypothesis. 

Dr. Powell complains that Dr. Boring, in whom he im- 
plicitly confided, abused his confidence and misled him, 
either willfully or through ignorance, and that especially he 
misrepresented the amount of fee notes owing to him. This 
is rather strange, when in one of his letters, Dr. Powell states, 
that he never supposed, for a moment, that he could be ex- 
pected to cash Dr. Boring’s portion of these notes. That he 
never knew, until recently, there were such notes. That it 
was a new idea to him, that students could attend Lectures 
on credit. How to reconcile this with the letter of Dr. Bor- 
ing, written on the 6th of October, is rather inexplicable. 
In this letter Dr. Boring says: “I have determined to make 
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a total transfer of property, motes and all, and to put them 
at $2,500, a fair medium value,” and it will be recollected, 
that Dr. Powell was in Atlanta, when this letter was written. 
The Dean of the Faculty, Dr. Westmoreland, held these 
notes, and it must be supposed that Dr. Powell could learn 
from him and other members of the Faculty, the true con- 
dition of the College, its future prospects, &c. He was 
greatly negligent, if he failed to do so, and having access to 
reliable information, upon this and all other subjects con- 
nected, with the College equally so with Dr. Boring himself— 
he cannot impute either fraudulent representations, or con- 
cealment to Dr. Boring. 

It may be that neither of these gentlemen are very shrewd 
in money matters—it is no disparagement to them to say so. 
It must be recollected, also, that many of the fee notes, sup- 
posed to be good at the time, have been lost by the great 
financial crash which shortly afterwards ensued. The times, 
unparalleled in the history of our country, may have had 
much to do with the dissatisfaction attending this transac- 
tion. 

We cannot condemn the presiding Judge for refusing to 
give the charge as requested by defendant’s counsel, and 
therefore affirm the judgment of the Court below, in not 
granting a new trial. 


Judgment affirmed. 
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Perer F. Hoyize, Joan W. Nassrr; Taomas R. Hovrx, An- 
prew H. Hoyrr, and Saran E. Harpmay, plaintiffs in 
error, vs. Tuomas H. Jones, administrator of Marcargr 
H. Jones, deceased, defendant in error. 


[1] A bequest to a woman, “and to the children of her body,”’ creates a joint estate, and 
not an estate tail. 

[2] The concealment ofa right, by one whose duty it isto disclose it, prevents the running 
of the statute of limitations in favor of the party in default, It is a legal fraud. 

[8] It was not error in this case, to allow interest on the annual hire as it accrued. 


In Equity, in DeKalb Superior Court. Bill, &c. Tried 
before Judge Warner. October Term, 1866. 


Peter Fite, of North Carolina, died there in 1817, leaving 
a will, the sixth item of which was as follows: “I will and 
bequeath to my daughter, Catherine Hoyle, and to the child- 
ren of her body, a negro woman named Polly, with said 
Polly’s offspring.” 

Catherine Hoyle was the wife of Adam Hoyle, who was 
one of the executors to this will. Catherine died a few 
days after her father, the testator, leaving several children, all 
of whom were in life at the making of the will, as well as at 
the death of the testator. Among them was Margaret H., 
subsequently the wife ot Jones, the defendant in error. She 
was born in 1810, married Jones in 1828, and died in 1837. 
Her marriage took place in Gwinnett county, Georgia, 
whither her father, Adam Hoyle, had removed from North 
Carolina, shortly before; and where she continued to reside 
until her death. Neither she nor her husband, so far as ap- 
pears, ever knew, during her life time, of the provisions of 
Peter Fite’s will, or anything touching her rights under it; 
nor did Jones subsequently acquire this knowledge until 
shortly before the present litigation commenced. It was ad- 
mitted by Adam Hoyle, in his’answer, that he never com: 
municated such knowledge to either of them. 

Soon after the death of Peter Fite, in 1817, Adam Hoyle, 
with the consent of his co-executor, took possession of the 
woman Polly, claiming her, under the will, as his own pro- 
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perty, in right of his wife, Catharine, being advised by coun- 
sel that she was his absolutely, and that his children had no 
interest in her. When he removed to Georgia, he brought 
Polly with him, and continued to hold her as his own in the 
county where Jones and wife lived. She bore many 
children, and these he disposed of in various ways. He sold 
some of them to strangers, and some, together with Polly 
herself, to his son, Peter F., one of the plaintiff's in error. 
He gave off others to the other plaintiff’s in error, who are 
his sons, his son-in-law, and his daughter. These transfers 
took place at various periods, extending from 1841 to 1853, 
inclusive; and those to whom he sold, or gave the negroes, 
held them thenceforth as their own property. They in- 
creased, from time to time, until the descendants of Polly 
became about forty in number. 

In December 1860, Jones applied for, and obtained, tem- 
porary letters of administration upon the estate of his de- 
ceased wife, Margaret H. In February following, he ob- 
tained permanent letters. Between these two periods he 
filed his bill, as administrator, against the plaintiffs in error, 
and Adam Hoyle, praying for a partition of the negroes in 
their possession, (claiming ,one-sixth thereof,) and for a full 
and fair accounting for hire, with interest thereon, and also 
for general relief. 

The cause came on for trial at October Term, 1866, when 
Adam Hoyle being dead, and his estate unrepresented, it 
was agreed by counsel, that the trial proceed as though he 
were in life, his answer to be read in evidence but no decree 
to be taken against him. 

The answers and some other evidence being before the 
jury, the Court charged them as follows: 

On the Will.—That it did not create an estate tail, but a 
joint estate in Catharine Hoyle and her children. 

On the Statute of Limitations.—That if Mrs. Jones, the 
complainants intestate, was an infant, under twenty-one 
years of age, at the death of Peter Fite, and became a feme 
covert before arriving at twenty-one years of age, and 
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before the cause of action accrued, and before the statute 
commenced to run against her, and died during her cover- 
ture, the statute of limitations did not bar the complainant’s 
right to recover—that after her death the statute did not run 
until there was a legal representative of her estate capable 
of instituting suit; that the act of 1856, requiring adminis- 
tration on decendant’s estates to be taken out within five 
years, did not have any retroactive effect, but operated pros- 
pectively, to-wit, from the 1st of June, 1856, and that the 
complainant had five years from that day to take out admin- 
istration, before his right to do so would be barred by the 
provisions of that act. Also, that if the defendants and 
those under whom they claimed, had been guilty of a frand- 
ulent concealment of the complainant’s intestates right to 
the property in controversy, by which the complainant, or 
his intestate, had been debarred or deterred from commenc- 
ing suit for the property, the statute of limitations would 
not commence to run only from the time of the discovery 
of such fraud. 

On interest upon hire.—That if the jury found any hire to 
be due, they might allow interest upon it at seven per cent. 
per annum, from the time it became due; that it was due 
from the expiration of each year; and that the interest al- 
lowed should not be designated in the verdict as interest, 
but be included in the general amount found against each 
defendant. 

On the effect of emancipation.—That this, if the defendants 
were bona jide claimants, and not wrong doers, was the same 
as if the property had died or been destroyed, and might be 
considered by the jury in fixing the amount of their verdict ; 
that the bringing of the action was a demand by complain- 
ant for his interest in the negroes, and if the defendants re- 
fused to account for his interest, and held the same not in 
good faith, then the subsequent emancipation of the negroes 
was no valid reason why they should not be required to ac- 
count for the value. 

These charges are each assigned as error, the first three 
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generally, and the last as being inapplicable to a bill pray- 
ing that the negroes be divided, and not praying for any ac- 
count of their value. 


Canpier and Catnoun, for plaintiffs in error. 
Hammonp,& Son, and Brecxiry, for defendant. 


[1] Under the sixth item of Peter Fite’s will, Catharine 
Hoyle and her children took a joint estate; no estate tail was 
created thereby. Jackson vs. Coggin 29 Ga. R. 403. 

[2] The Code, Sec. 2872 says: “If the defendant, or those 
under whom he claims, has been guilty of a fraud by which 
the plaintiff has been debarred or deterred from his action, 
the period of limitation shall run only from the time of the 
discovery of the fraud;” and see also Sec. 2647, where similar 
language is used. Here all the defendant’s held under Adam 
Hoyle; he was the executor of Peter Fite’s will; it was his 
duty to administer the estate according to the terms of the 
will; he should have paid to Mrs. Jones what was due her 
under that will; he was her trustee, and bound to act in 
good faith. Instead of doing this, he set up title to this pro- 
perty in himself; never informed his children of their rights 
under the will; and complainant never learned, until a short 
time before instituting proceedings in this case, that the will 
gave anything to Catharine Hoyle’s children. This conceal- 
ment on the part of Adam Hoyle, however good his inten- 
tions may have been, is in law a fraud, and such as will pre- 
vent the running of the statute in his favor, or those claim- 
ing under him, against his cestwe quetrust. This view dis- 
poses of several questions made in this case. It is unneces- 
sary to decide anything as to the disability of Mrs. Jones to 
sue, for under the view which we take of the case, if she had 
never married, and were in life at this time, she would have 
a right to maintain this bill; her right to recover depends, 
not on the disability to sue, but on the fraudulent conceal- 
ment, by this trustee from his cestut que trust, of a know!l- 
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edge of herrights. It was his duty to inform her, and assert 
her rights ; instead of which, he concealed from her a knowl- 
edge of the fact that she had any rights at all; and appro- 
priated to his own use the property, to which she was enti- 
tled under the will of her grand-father. See Wellborn vs. 
Rogers, 24 Ga. RP. 579 to 581. 

[3] We think the Court properly instructed the jury, that 
complainant was entitled to interest on the hire, to be caleu- 
lated on the amount of the hire due at the end of each year. 
In Huff’ & Chambers vs. McDonald, 22 Ga. R. 131, the 
Court decides, that if one joint tenant, or tenant in common 
receives and uses more than his share of the joint effects, he 
is liable to account for at least as much as the legal interest 
on the amount so received. In Robinson, et al, vs. The Bank 
of Darien, &c. 18 Ga. R. 107, Lumpkin, J. says: “The right 
of the creditors to the rents which accrued on the real estate, 
during the period the lands were controlled by the Central 
Bank, would seem to us to be indisputable, upon the plainest 
principles of justice. And that ¢néderest should be paid on 
the proceeds of the real estate sold in Georgia, and upon the 
annual rents, from the times these sums were respectively 
received, would seem to follow as a necessary consequence.” 
See, also, Doonan vs. Mitchell, 26 Ga. R. 479. Certainly 
the rule that hire is payable annually is one of which de- 
fendant’s cannot complain; and when due and unpaid it 

should bear interest. This is equitable and just. 

The view which we have taken. renders it unnecessary to 
say anything upon the charge of the Court below upon the 
effects of emancipation in this case, except that we sec no 
error of which the defendants can complain. It certainly 
was as favorable to them as they could legally require. 


Judgment affirmed. 
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J. E. Martin and E. Jounsoy, plaintiffs in error, vs. C. H. 
Broop, defendant in error. 


In April, 1863, a bill enjoining a certain 7. fa., and appointing a Receiver, was dismissed, 
onthe ground that the complainant was an alien enemy. At the next Term of the 
Court, certain orders were passed, directing that the 72. fa. proceed, and disposing of 
the assets held by the Receiver. At October Term, 1866, the complainant moved to 
reinstate the bill, and set aside said orders. Held, that there was no error in granting 
his motion, 


Motion to réinstate case. Decision by Judge Vason. In 
Decatur Superior Court. October Term, 1866. 


At the April Term, 1863, the case (in Equity) of Caleb H. 
Blood against James E. Martin, E. Johnson, e¢ al., was dis- 
missed, on the ground that the plaintiff was an alien enemy. 
At the next Term of the Court, in the same case, it was or- 
dered, that the fi. fa. enjoined proceed; and, further, that 
the Receiver pay over, on said fi. fa., the funds in his hands, 
and that the notes be turned over to the plaintiffs, and en- 
tered as a credit on said ji. fa. 

O. H. Blood, at October Term, 1866, sued out a rule nise 
to rescind the orders mentioned, and to réinstate the case. 

In answer to the rule nisi, plaintiffs in error said : 

1. The case dismissed restrained them from proceeding 
with their 7. fa., and was, under the circumstances, right- 
fully dismissed. Blood had notice of the proceedings and 
the judgment. 

2. The order passed was but the order of the Chancellor, 
disposing of funds in his own hands; and Blood, being an 
alien enemy, was not entitled to notice. 

3. It is now too late to reach the case by a motion of this 
sort; the remedy is by a motion for a new trial, or in arrest 
of judgment. 

4, 5, 6. It is now too late to arrest the judgment. It has 
been executed, and the rights vested cannot be disturbed. 

The Court ordered the rule nisi to be made absolute, and 
the case réinstated; and also that the order (as to the Re- 
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ceiver, etc.,) above set forth, be set aside; and counsel for 
plaintiffs in error excepted. 


Sms & Crawrorp, for plaintiffs in error. 
Lyon & Irvin, for defendant. 
Harris, J. 


In this case, there is an entire concurrence of the Court in 
affirming the judgment below, ordering the cause in Equity 
to be réinstated, though we arrive at that conclusion by dif. 
ferent routes. The majority of the Court place their judg- 
ment upon an unpublished decision made during the war, 
and the Ordinance of the State Convention providing for 
the réinstatement of cases upon the affidavit of party plaintiff. 
In my view, the moment it was made to appear by plea, that 
Blood was an alien enemy, all orders or proceedings in the 
case, afterwards, were illegal. In legal contemplation, he 
was civilly dead; he had no right then to sue, and was inca- 
pable of being sued. Moreover, when the State of Georgia 
became a member of the Southern Confederacy, her right, 
as a sovereign, to sequester, for public use, the property of 
an alien enemy, devolved on the Confederate Government; 
and all action thereafter, by the State Courts, should have 
been suspended until a Receiver, duly authorized by the 
Confederate Government, should have been made a party to 
the cause. The course of procedure, as disclosed by the 
record, of making orders in the cause, when there was no 
legal party plaintiff, was not simply irregular, but all such 
orders were void ab imitio. 


Judgment affirm ed. 
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Tue ComMIssioneRs or SuMMERVILLE, plaintiffs in error, vs. 
Roxsert A. Rei, and others, defendants in error. 


{1.] On motions to dissolve injunctions, whether made in Court at Term time, or to the 
Judge in Chambers, the party moving is entitled to open and conclude the argument. 

[2.] Upon the merits of this controversy, and without copying them, referring to the doe- 
uments set out in the pleadings, we hold, (1) That the arrangement between the corpora- 
tions, to-wit, The Commissioners of Summerville and the Trustees of Summerville 
Academy, is no violation of the Charter of Summerville Academy. (2) That its Trus- 
tees were authorized to lease the premises, for the use intended, to the Board of 
Commissioners of Summerville, (8) That the contract is not in violation of the inten- 
tion of Mr. Cumming and wife, who founded the Academy by a donation of the lot. 
(4) That it is not a breach of any covenant which the Trustees entered into, with the 
Richmond County Academy, under which they hold as lessees. (5) That the supple- 
mentary lease of July 1st, 1866, is not a reconveyance of the premises, and does not de- 
feat the lease. (6) That the contract between the two Boards is supported by sufficient 
consideration, and is advantageous’ to both parties, on the one hand saving the exist- 
ence of the Academy, and, on the other, greatly promoting tlie convenience of the 
Board of Commissioners, as well as the village of Summerville. 

{8.] The Rule in Equity, that the appellate Court will not control the discretion of the 
Court below, except flagrantly violated, does not apply, where the judgment of the Court 
below is founded upon a misapprehension, or misconstruction, of the meaning of certain 
documentary evidence. 

[4.] Where an injunction has been granted, and it is apparent to the appellate Court, that 
there is no Equity in the Bill, and that the aspect of the litigation cannot be materially 
changed, it will not only direct that the injunction be dissolved, but also that the bill be 
dismissed. 


Motion to dissolve injunction. Decided by Judge Hoox. 
At Chambers. October, 1866. 


On the 13th of August, 1818, Thomas Cumming conveyed 
forever to the Trustees of the Richmond Academy, a certain 
lot, or tract of land, in the village of Summerville, “ for the 
purpose of erecting thereon an Academy and such other 
buildings and improvements as the Trustees and their suc- 
cessors in office may see fit.” 

On the 12th of April, 1865, Ebenezer Starnes, Benjamin 
F, Hall, and several other inhabitants of the village of Sum- 
merville, presented their petition to the Inferior Court of 
Richmond County, reciting, “That upon said lot a structure 
has long sipce been erected, to be used, and which has been 
used, as an Academy, and certain other houses, etc., to be 
used by persons connected with such Academy ; that for sev- 
eral years past, little or no attention has been given, by the 
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much out of repair, and as little attention to the cause of 
education in connection with said property ; that your pe- 
titioners, as residents of said village, are more immediately 
interested in the cause of education there, and are willing 
to receive, control, and repair the said premises with refer. 
ence to the purposes for which they were designed ; that said 
Trustees are willing to transfer their right and title to them 
to your petitioners for these purposes, if your petitioners can 
be incorporated ;” and praying that the petitioners and their 
successors in office might be incorporated by said Inferior 

Court, by the name and style of The Summerville Academy, 
for the purpose of receiving and holding the same, and all 
other property which they might desire to hold, to be used 
for the purposes of education in said village, and that they 
might have granted to them all such corporate franchises 
and privileges as are usual in such cases, and as might be 
expedient and proper for them in exercising and carrying 
into effect the objects of their association. 

Upon this petition, the Inferior Court, on the day last 
mentioned, granted an order incorporating the petitioners 
and their successors in office, as The Summerville Academy, 
for the term of fourteen years; and declaring them capable 
to hold any property, real or personal, by gift, transfer, or 
purchase, which may be expedient and proper for the exer- 
cise of their duties in promoting the purposes of education 
in said village, and for the convenient and beneficial admin- 
istration of the objects of their association ; also, declaring 
them clothed with all the powers, franchises, and privileges 
usual in such cases, and which might be expedient in carry- 
ing the objects of their association into effect, with power to 
make by-laws, etc. 

On the 13th of June, 1865, the Trustees of the Richmond 
Academy, leased to the Summerville Academy, for the term 
of ninety-nine years, the premises conveyed by the aforesaid 
deed of Thomas Cumming, together with the Academy and 

other buildings thereon erected, “ with all the incidents and 
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privileges by said deed conveyed and secured” to the said 
Trustees of the Richmond Academy: the Summerville 
Academy covenanting to keep and maintain the premises 
for the purposes of education in said village, such as were 
contemplated by the founder of said Academy, and for the 
purpose of lodging and accommodating the teachers, their 
families, etc., who may be connected with said Academy, 
and to this end, so long as the premises are needed and can 
be used for these purposes, to keep them in proper repair; 
and, also, to pay all taxes and rates thereon, and at the end 
of said term, to deliver up the same, if required, reasonable 
wear and tear, and damage or destruction by fire or other 
providential cause, excepted. 

On the 2d of April, 1866, the Commissioners of the Vil- 
lage of Summerville passed the following resolutions : 

“In view of what appears to be the unanimous wish of 
the tax payers of the village of Summerville, namely, that - 
the property appertaining to the Summerville Academy be 
leased to the Board of Commissioners of said village, and it 
appearing that the Board of Trustees of said Academy are 
willing to make such transfer : 

“ Resolved, That the Board consent to receive said pro- 
perty, and hereby request the Intendent of this village to 
prepare such papers as may be necesssary in order to legal- 
ize and perfect such transfer. 

“ Resolved, That sufficient funds be raised to enable the 
Board to defray existing liabilities, and such other sums as 
may be required to meet current expenses. 

“ Resolved, That the Intendent be authorized to execute 
said lease, and to sign and seal the same as for this Board. 

“The Clerk presented digest with the assessment of real 
estate for present year, and it appearing to this Board that 
the assessed value of the real estate, by the assessors for said 
year, is $489,150; On motioa, Ordered, that the rate of 
tax be fifty-five cents on the one hundred dollars of said as- 


sessed value.” 
On the 13th of May, 1866, the Trustees of the Summer- 
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ville Academy executed to The Board of Commissioners of 
Summerville, a lease for ninety-eight years, of “such and 
so much of that messuage; lot, or parcel of ground situated in 
the village of Summerville, in said State and county, known 
as the Summerville Academy and Academy lot, as the said 
Board of Commissioners, parties of the second part, may 
desire to use as a Sessions room, or place of meeting for said 
Board of Commissioners, and for the public purposes of said 
village :” the said Board of Commissioners covenanting to 
keep and maintain such portion of the premises as may be 
used by them for the purposes aforesaid, in reasonable ten- 
antable repair, to pay taxes thereon, and at the end of the 
term, to deliver up the same, if required, reasonable wear 
and tear,and damage or destruction by fire or other provi- 
dential cause, excepted; and, further, to pay and discharge 
the balance of the bill now due and owing by the said 
Trustees for and on account of the repairs which have been 
placed upon said premises, not to exceed the sum of two 
thousand dollars. 

The Commissioners of Summerville being about to enforce 
the collection of the aforesaid tax, a large part of it for the 
purpose of complying with the last stipulation in the fore- 
going covenant, the defendants in error, a portion of the 
freeholders and tax payers of the village, filed their bill in 
Equity, praying for an injunction against the collection of 
so much of said tax as was designed for that object. 

On the 26th of June, 1866, Judge Hook sanctioned the 
bill and ordered the injunction to issue. 

Afterwards, on the 30th of July, 1866, the Commissioners 
of Summerville passed the following : 

“This Board having been informed that it is admissible 
that the agreement made by this Board with the Board of 
Trustees of Summerville Academy, at the time of the lease, 
to the effect that the portions of the building conveyed to 
the Board, should not be so used as to interfere with the use 
of said Academy for educational purposes, or with the du 
ties and obligations of said Trustees, arising out of the 
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foundation deed of Mr. Cumming, the deed of the Trustees 
of the Richmond Academy, or the Charter of said Summer- 
ville Academy, should be reduced to writing: 

It is, therefore, Resolved, By this Board of Commission- 
ers, that the Intendent be instructed to execute for this . 
3oard a deed of covenant in favor of the Trustees of Sum- 
merville Academy, or such other instrament as may be 
deemed expedient and proper, for the purpose of putting the 
agreement with them, as to the use of these rooms, in writ- 
ing and under seal.” 

Accordingly, the Intendent, one day thereafter, executed 
the covenant thus provided for. 

After answering the bill, and after giving ten days no- 
tice of their intention so to do, the defendants moved be- 
fore Judge Heox, at Chambers, to dissolve the injunction. 
At the hearing of this motion, their counsel claimed the 
right to open and conclude the argument. The Judge de- 
cided that the right in question bélonged to counsel for the 
complainants, and this is assigned as error. 

The Judge, after hearing the argument, refused to dissolve 
the injunction, and this, also, is assigned as error. 


Jounson, for plaintiffs in error. 
Barnes & Cummine, and Ganant, for defendants. 


Lumpkin, C. J. 


The first ground of error complained of in this case is one 
of practice. The Judge decided, that on a motion to dis- 
solve an injunction, complainants’ counsel were entitled to 
open and conclude the argument. It seems to be now the 
English rule, and the general practice throughout this State, 
so far as we know or are advised, that the party moving to 
dissolve, opens and concludes the argument, whether the 
motion be made in open Court or in Chambers ; and this prac- 
tice is shown to be founded on principle, from the very able 
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and conclusive argument submitted by Governor asc 
on this subject. 

The next and only other error complained of is, in ‘the 
the Oourt’s deciding to hold up this injunction. This in- 
volves the whole sparits of the controversy between the par- 
ties. 

We think the injunction should have been dissolved by 
the Court, and the bill dismissed. It is admitted by the 
Solicitors for the tax-payers, that the authorities of Sum- 
merville had power to levy the tax which they imposed. 
They also disclaim having intended to impute moral fraud 


to the. Trustees of this Academy, or the Commissioners of 


the village, who are pretty much one and the same persons. 
It is not pretended that any person, in behalf of the original 
donor of this property, Thomas Cumming, deceased, is here, 
complaining of the abuse or perversion of his donation— 
neither are the Commissioners of the Richmond Academy, 
who leased the property ‘to the Trustees of Summerville 
Academy, finding fault of what has been done. Who, then, 
are complaining? Some of the tax-payers of the village of 
Summerville, for being taxed to raise money to repair the 
Academy, which was greatly dilapidated, and for which gra- 
tuitous contributions could not be procured. These are the 
persons who grumble at this arrangément, intended for the 
double benefit of furnishing educational means for the com- 
munity, and also accommodations for municipal and other 
public purposes to the village. 

The Judge seems to put his judgment wholly on the leases 
which have been used to convey this property, and has come 
to the conclusion, that a legal fraud has been perpetrated by 
their means, and, therefore, concludes to hold up the injune- 
tion; whereas, in our view of these documents, we think we 
should not only have dissolved the injunction, but also dis- 
missed the bill. This is not one of the cases where this 
Court will not interfere with the discretion of the Court be- 
low unless it has been flagrantly violated. 

We hold that His Honor misapprehended the design and 
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effect of these papers. For instance, we hold that the sup- 
plementary instrument made by the municipality of Sum- 
merville, instead of réinvesting Summerville Academy with 
all the rights which the former had conveyed by the previous 
lease, served only to explain what might be considered 
doubtful in the previous lease. 

Read the papers in this case carefully, and there is the 
design, steadily adhered to from the beginning, to maintain 
the purpose for which this endowment was made by Mr. 
Cumming. And asto the Trustees of the Academy being 
censurable for réimbursing themselves out of their own 
Treasury, for moneys which they had advanced to make the 
necessary repairs, we see nothing wrong in that, but the evi- 
dence of a praiseworthy liberality in furnishing, from their 
private means, funds to save the building from decay and 
ruin; and whether they will apply these taxes, raised to pay 
for these repairs, to their own use, or to donate it to widows 
and orphans to pay their taxes, is a matter entircly for their 
own decision, and with which nobody has the right to inter- 
fere. 

Concurring, as we do, in the following conclusivas, at which 
the plaintiff’s counsel arrived, namely: “That. the arrange- 
ment between the corporations is no violatio:i «if the charter 
of the Summerville Academy; that its Trastecs, under the 
incidental power which the law attaches to «!! corporations, 
were authorized to lease the premises, for the use intended, 
tothe Board of Commissioners of Summerville; that the 
contract is not in violation of the intention of Mr. Cumming 
and his wife, who founded the Academy by a dunation of 
the lot; that it is not a breach of any covenant which the 
Trustees entered into with the Richmond County Academy, 
under which they hold as lessees; that the supplementary 
deed of July 1st, 1866, is not a réconveyance of the premises, 
and does not defeat the lease; that the contract between the 
two Boards is supported by sufficient consideration, and is 
advantageous to both parties—on the one hand, saving the 


existence of the Academy, and on the otlicr, greatly pro- 
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noting the convenience of the Board of Commissioners, ag 
well as of the village of Summerville ;” 

And believing that the aspect of this litigation, depending, 
as it does, upon documentary evidence, and to save further 
expense and harrassment, we reverse the judgment of the 
Court below, in not dissolving the injunction, and further 
direct that the bill be dismissed. 

Judgment reversed. 





Bos. McMittan, (a person of color,) plaintiff in error, vs. 
Tue Srare or Grorota, defendant in error. 


[1] To make a homicide murder, malice must exist at the time of the killing. 
[2] Unless the finding of the Jury be elearly wrong, this Court will not disturb the verdict. 
[8] The verdict in this case was not contrary to the evidence. . 


Murder. In Macon Superior Court. Tried before Judge 
Cote. September Term, 1866. 
The plaintiff in error was tried for the murder of Dianer 
Holcombe, a woman of color. 
Evidence for the State. 
Mack Felton, colored—Knows the prisoner, and points him 
out. Was waked by his wife about twelve o’clock at night 


on the 29th of July last (1866.) Judge came round to his 


house, calling him. We turned in the direction of the call- 
ing, and met the deceased, Dianer, with her throat cut, at 
the corner of the house occupied by deceased. She came to 
his steps and sat down, where she remained till she died. 
She lived three or four minutes. About one-quarter of an 
hour afterwards, he went into the house of deceased, and 
found Bob with his throat cut. No one occupied the house 
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of deceased but Dianer and Bob and Dianer’s children. 
Bob did not seem badly hurt at first, but, after a while, 
began to act like he was dying. Dianer’s son, Judge, was 
with her when witness first met her. 

Cross-EHxamined— Witness saw no one else in the house 
with Bob. Bob was wounded in the abdomen, apparently 
with a knife, by a slight gash. 

Judge Holcombe, colored—Knows the prisoner and: points 
him outs Was present at the killing. Dianer was his mother. 
On that night, he staid in his mother’s house. The killing 
occurred about eleven or twelve o’clock at night. Was asleep 
when it commenced. The blood falling from his mother’s 
throat awoke him. He jumped up, and his mother was turn- 
ing round in the middle of the floor. She then ran out, and 
he followed. He heard no noise in the house, except that of 
the blood from his mother. Six other children were in the 
house, none of whom were awake when he awoke. On the 
night of the occasion, when he went to bed, he left Bob sit- 
ting up His mother was asleep when he went to the house 
that night, and he awoke her to ask her for his clothes. He 


. does not know whether she was asleep or not when he went 
' to bed. Bob always kept a razor in his house. On the night 


of the killing, after the killing, he saw Bob’s razor on the 
hearth, bloody. Bob kept his razor at the head of the bed, 
on alittle shelf. He saw Bob’s knife, bloody, under the bed. 
Bob and Dianer had quarreled before they parted, a week 
before that time. He had seen Bob strike her before they: 
parted. Bob stayed with her part of the nights after they 
had parted. Bob stated that the cause of the separation was 
a letter which she received from the father of her youngest 
child. Not quite half an hour after he came out of the 
house, he returned with Ben, and saw Bob, lying, with his 
throat cut. 

Cross-Examined—His mother and Bob had been parted 
about one week. Bob remained in the house after the sep- 
aration. Bob was on the bed with his mother when he came 
home that night. Bob never carried his clothes away from 
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his mother’s house. His mother objected to Bob’s staying 
in the honse with her. Bob was badly cut when he went 
back into the house—was cut across the throat, and in two 
or three places on the body. The cause of the separation 
was a letter received by his mother from the father of her 
youngest child. His mother continued to cook and wash 
for Bob, Bob paying her for this service. 

Lte-Feamined—W hen he opened the door that night, Bob 
slipped off of his mother’s bed. After they parted, she 
would not allow Bob to sleep with her. Bob wanted to 
come back, and she objected. One night, about two hours 
before day, he heard Bob trying to go to bed to his mother. 
She objected, and Bob went out of the house. Te closed 
the door that night when he came home. That night, when 
he was awakened by the noise of his mother’s blood, he went 
to the door, and found it latched. No one could have opened 
it from the outside when it was latched. It was not latched 
when he came home, but he latched it after he came into the 
house. There was another door to the house, and this door 
was latched on the inside, and could not be opened from the 
outside. (The knife and razor shown to prisoner (?) and 
identified as Bob’s property.) Bob whetted the razor on 
Sunday befvre the killing, and did not use it afterwards. 

Cross-Examined—When witness came home that night, 
he brought a light with him, and looked around, after hay- 
ing latched the door his mother had left open for him, to see 
if the other door was latched, and found it was. 

L. M. Felton—This killing occurred on his place. When 
he first got there, Mr. Wilkinson had a large light in front 
of the house where the killing occurred. The house was 
divided by a partition, and had a chimney in the middle. 
He saw deceased sitting on the steps of one room of the 
same building. She had fallen back on the steps, and was 
dead. He then went to the other room, and found a boy 
sitting at the door, guarding it, with a light in his hand. He 
entered the room, and found Bob lying on the floor, appa- 
rently dead. He examined his pulse, and found it strong. 
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Shortly afterwards, asked him the question: ‘ Bob, did you 
kill Dianer?” Bob muttered out something which he did 
not understand. He repeated the question, and Bob nodded 
his head in the affirmative. After considerable effort, he 
made witness understand that she had stabbed him with a 
knife. After daylight, near sun-up, he went and had a sec- 
ond conversation with Bob. He, Bob, stated that he was 
sitting in a chair near the door. He got up and went to the 
bed, put his hand on Dianer’s ankle, and moved it up 
towards her body. He, Bob, cried out, “ You struck me;” 
and Bob then said he would cut her, and reached his hand 
to a little shelf at the head of the bed, and got his razor, and 
made a stroke at her, but missed her. She fell over a chair, 
and then he made a second stroke and cut her throat. The 
strokes were both made after she got out of the bed. He 
then said he cut his own throat. He explained, or caused 
witness to understand, that the cuts on his side were so deep 
that the air escaped from them. 

Cross-Examined—Bob had three wounds, or four. They 
were on the body—appeared to be only excisions (?) made 
by a sharp or pointed instrument, skin deep. The wound on 
the throat was not very dangerous, but might have been, if 
neglected. or some time previous to the killing, the par- 
ties, Dianer and Bob, had lived very unhappily together, and 
Bob was jealous of his wife. 

e-Examined—Examined Bob’s clothes. There was con- 
siderable blood on his pantaloons—looked as though they 
had been handled by bloody hands. The knife was found 
under the bed, and was bloody. There was no weapon in 
the hands or about the person of Dianer. The wound on 
her neck was a smooth cut, as if made with a sharp instru- 
ment. That on Bob’s neck seemed to have been made with 
adull weapon. The razor was found in the ashes in the fire 
place. The pantaloons were found about six steps from the 
house. There was blood in each of the pockets. 

Crossed-Faamined— Witness cannot state that the pant- 
aloons were Bob’s. They were about twenty feet from the 
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house. The confessions of Bob were made to witness volun- 
tarily, without any threat or promise whatever. 

R. F. Baldwin—The next morning after breakfast, he 
went to the place of the killing. He went into the house 
where Bob was, and Bob stated to him that he went to the 
bed where Dianer was, and put his hands on her, and she 
cut him, and he complained of her. He put his hands on 
her again, and she cut him again. He then said he would 
cnt her, and reached forth his hand to get his razor, and she 
got out of the bed. He struck at her and missed her. She 
stumbled and he stumbled. He then made the second at- 
tempt to cut her, and succeeded. Bob said, the first lick he 
didn’t get her, but the second lick he did get her. 

Sudge, récalled—He saw the pantaloons about ten steps 
from the house. They were Bob’s. 

The Court charged the jury, that it was not necessary to 
show that malice existed any length of time previous to the 
commission of the offence, but that there must be malice to 
constitute the offence, which might have arisen simultane- 
ously with the offence. Also, that while the divorce granted 
by the Agent of the Freedmen’s Bureau was not legal, and 
of no force, still, if the parties had separated by mutual con- 
sent, the prisoner had no right to approach the bed of de- 
ceased, or place his hands upon her person. 

After a verdict of guilty, the prisoner moved for a new 
trial, on the grounds: 

1, 2. Because the Court erred in charging as above. 

3. Because the verdict was contrary to the charge. 

4, Because the verdict was contrary to the evidence and 
to law. 

The Court refused a new trial, and this is alleged as error. 


Coo, for plaintiff in error. 
Bass, Solicitor General, for the State. 


Wa ker, J. 
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[1.] Was the charge of the Court correct? The Judge 
instructed the jury “that it was not necessary to show that 
malice had existed any length of time previous to the com- 
mission of the offence, but there must be malice to constitute 
the offence, which might have arisen simultaneously with 
the offence.” ‘Fhe charge amounts simply to this: that 
malice must exist at the time of the killing ; that is, malice 
in the legal acceptation of that term; and it need not have 
existed any length of time previously. Was the killing 
done under a state of feeling, on the part of the slayer, 
which the law denominates malice? If so, the killing 
x would be murder. Whether malice be express or implied, 
if the killing resulted from either, the crime is the same. 
: Malice shall be implied, where no considerable provocation 
== appears, and where all the circumstances of the killing show 
an abandoned and malignant heart. 

[2.] It is insisted that it wasshown here that the deceased 
assaulted the defendant, and that, therefore, the killing was 
voluntary manslaughter only, and not murder. Whether 
there was any assault made on defendant or not, was a ques- 
tion for the determination of the jury, and unless their find- 
ing be clearly wrong, we should not disturb it. evel vs. 
The State, 26 Ga. R. 276. In this case, page 282, the Court 
says: “The jury are made the judges of the law as well as 
of the facts in criminal cases. Neither this nor any other 
Court should suffer a person to be deprived of his life, where 
his guilt is not fully established. Is this case so clear as to 
warrant, much more to demand, the interference of this 
Court? We think not. On the contrary, we must say the 
testimony authorizes the verdict. No justification is shown 
for the killing.” And so we say in this case. But even if 
there had been an assault shown, was the assault such as to 
free the defendant from the crime of murder? oscoe’s Cr. 
Hv. 126, says: “ Although, under circumstances, an assault 
by the deceased upon the prisoner may be suflicient to re- 
but the general presumption of malice arising from the kill- 
ing, yetit must not be understood that every trivial provoca- 
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tion which, in point of law, amounts to an assault, or even 
a blow, will, as a matter of course, reduce the crime to man- 
slaughter. For when the punishment inflicted for a slight 
transgression of any sort, is outrageous in its nature, either 
in the manner or continuance of it, and beyond all propor- 
tion to the offence, it is rather to be considered as the effeet 
of a diabolical malignity than of human frailty, and is one 
of the symptoms of that which the law denominates malice, 
and the crime will amount to murder, notwithstanding such 
provocation. “ Barbarity,” says Lord Holt, (eat’s Vase Comb. 
408,) “will often make malice.” 1 ast. P. C. 234; 1 Russ, 
by Grea. 515 (1). If, without adequate provocation, a per- 
son strikes another with a deadly weapon, likely to produce 
death, although he had no previous malice against the party, 
yet he is to be presumed to have had such malice at the mo- 
ment, from the circumstances, and he is guilty of murder.” 
1 Rus. on Cr. 514. 

It is insisted that the Court erred in the charge, that if the 
parties had separated by mutual consent, the prisoner had 
no right to approach the bed of the deceased, or place his 
hand upon her person. The ground of this objection is that 
it did not appear by the evidence that the parties had agreed 
to separate. The evidence does show they had for some 
time previous to the killing, lived very unhappily together, 
and had, in fact, separated. The jury could determine 
whether the separation was by mutual consent, better than 
we can, and we are not disposed to disturb their finding. It 
is not denied that the charge contains sound law ; the only 
complaint is that there were no facts to justify it. We 
think the jury might very well find that the parties, by 
agreement, had separated. 

[3.] Was the verdict contrary to the evidence and the 
law? There were two theories of the real facts of the case. 
The defence insisted that the account which Bob gave of 
the transaction, being introduced by the State, should con- 
trol; that, according to that account, it was a case of man- 
slaughter, and that the jury, in finding a verdict of mur- : 
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der, committed such an error as to require the interference 
of this Court. On the other hand, the prosecution insists 
that while the defendant’s sayings are evidence, they are not 
conclusive, and that other facts in the case show that his 
account, of the transaction is not the true one, but was 
framed for the purpose of justifying his conduct. It is fur- 
ther insisted, that as the jury have passed on the merits of 
this question, there is no such error in their finding as to re- 
quire this Court to set it aside. The theory of the prosecu- 
tion is that defendant killed deceased in a fit of jealousy, for 
refusing to gratify his lusts, such refusal being caused, as he 
supposed, by her fondness for another—the father of her 
. youngest child—and without any sort of justification ; and 
then attempted to manufacture such a state of facts as would 
make it appear that she was the aggressor. In support of 
this theory, it is insisted that but two weapons, the knife 
and razor of defendant, were found, both bloody; and the 
pants of defendant looked as if they had been handled by 
bloody hands, and there was blood in each pocket of the 
pantaloons. From these facts the inference is drawn, that 
defendant, after cutting the throat of deceased, made the 
slight cuts, or “slight gash,” as Mack Felton calls it, on his 
body, which appeared to have been made with a sharp in- 
strument, “skin deep;” and that he then, with his hands 
reeking with the life blood of deceased, took his knife out 
of his pantaloons pocket and with that cut his own throat, 
and threw the knife under the bed, for the purpose of mak- 
ing it appear that.it had been used by deceased. The fact 
that the wound on defendant’s neck seemed to have ‘been 
mad? by a dull instrument, is relied on to show that the 
knife may have been used by defendant in cutting his own 
throat, for if the vazor had been used, the cut would have 
appeared smooth. These facts and inferences are relied on 
to show that the jury were justified in disbelieving the 
account given by defendant, and in finding contrary thereto. 
The homicide was not denied, and the only testimony to re- 
duce the grade below murder was the sayings of defendant, 
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and the jury thought these were not credible. It is insisted 
that defendant was acting a part, as shown by the fact that 
he appeared to be dead, although his pulse was strong— 
mumbled out something, although the wound on the neck 
was not very dangerous; and, besides this, it is insisted that 
the deceased was trying to get away from him when he cut 
her throat, even according to his own statements, and that 
his conduct showed a reckless brutality wholly without ex- 
cuse. Judge Lumexiy and I think this is precisely the sort 
of case which should be left to the decision of the jury. 
They are in a better position to judge of the real facts than 
we possibly can be; and as one theory of the facts, and 
one pretty well supported by the evidence, too, will uphold 
the finding, we do not think that this finding is so clearly 
wrong as to make it our duty to interfere. Indeed, we think 
the verdict is right; that the defendant, urged on by his 
lusts, was endeavoring to gratify his desires; that being de- 
nied this, and acting from feelings of jealousy, he took the 
life of this helpless woman as she was endeavoring to es- 
cape from him. He had struck her before they parted, 
which shows the brutality of his character ; and now, after 
she had left her bed to get out of his way, he struck at her 
with his razor and missed her; she stumbled, and he struck 
at her again and cut her throat, inflicting a wound of which 
she died in a few minutes. Isthis manslaughter? Must we 
say this conviction is so clearly wrong that we will set it 
aside? I do not think it is our duty to do so. 

Judge Harris thinks the account given by the defendant 
of the transaction is the true one, and that the verdict should 
have been one for voluntary manslaughter, and for this 
reason, as I understand his position, cannot concur in the 
judgment which we render, affirming the judgment of the 
Court below. 


Judgment affirmed. 


Harris, J. dissented. 
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Lavi M. Apams, administrator of Joseph Allen, deceased, 
plaintiff in error, vs. Witt1am E. Brooxs, and others, 
defendants in error. 


{1] Letters of administration upon the estate of a man who died in Alabama, a resident of 
that State, and who left no effects in Georgia, cannot be granted by the Ordinaryhere. He 
has no jurisdiction. 

(2] Bond for titles, with all the purchase money paid, is a complete title to land; and the ven- 
dor has no property in that land, remaining in him, whereon to grant administration after 
his death. 

[3] Therulingin Pitts vs. Bullard, (3 Kelly, 5,) having been made by an able Bench, after 
fall arguiftent by able counsel, having since been followed and applied in divers cases, and 
having been left unmolested by the General Assembly, should not now be changed by the 
Court. The rule stare decisis should be maintained. 


- 


Motion to revoke Letters of Administration. Tried before 
Judge Warner. In Meriwether Superior Court, on appeal 
from the Ordinary. August Term, 1866. 


In 1837, Joseph Allen executed a bond to one Veal, con- 
ditioned to make to Veal warranty titles to a certain lot of 
land in Meriwether county, as soon as the grant issued from 
the State, and such titles were demanded. 

In 1843, the grant issued to Allen, but so far as appears, 
no demand upon him for titles was ever made. The bond is 
still outstanding. 

Allen died in Alabama, a resident of that State. Letters 
of admistration upon his estate, were granted by the Ordi- 
nary of Meriwether county, to Adams, the plaintiff in 
error; and Adams, as such administrator, commenced his 
action of ejectment against one Jones, to recover the land 
specified in said bond, and conveyed to Allen by said grant. 

Subsequently, Jones, together with some or all of the heirs 
at law of Allen, moved the Ordinary to set aside and revoke 
the letters of administration granted to Adams, on the 
ground that Allen died a citizen of Alabama, and left no es- 
tate in Georgia, and therefore, the Ordinary had no jurisdic- 
tion. 

This motion was finally tried, on appeal, in the Superior 
Court, when Judge Warner charged the jury, that, to give 
jurisdiction in Meriwether county, Allen must either have 
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died there, or left property or effects there which could be 
recoyered and reduced to possession by his administrator as 
assets; that if Allen fhad, before his death, sold said land, 
executed a bond for titles, and received the purchase money 
in full, and had, when the letters of administration were 
granted, no other property in the county of Meriwether, 
then, the land was not the property of the intestate so as to 
give the Court of Ordinary jurisdiction to grant letters of 
administration on his estate, and that the administrator 
would not be entitled to recover the same, for the purpose 
of administering it. 
This charge is excepted to by Adams as erroneous. 


| 
Doveuerty, for plaintiff in error. 


Peavy, for defendant. 


Harris, J. 


[1] The question made by this record is, whether the Ordina- 
ry of Meriwether county had any jurisdiction to appoint an 
administrator upon the estate of Joseph Allen, deceased, 
who died a citizen of Alabama, leaving no property in Mer- 
iwether county ? 

Allen had, many years ago, been a citizen of said county, 
and, previous to his removal, had sold his lot of land in 
Meriwether to Veal, and gave to him his bond to make titles 
upon the payment of the purchase money. During his 
life he received the full amount of the purchase money ; he 
died leaving no property whatever in said county. 

From the judgment of the Ordinary granting *administra- 
tion to plaintiff in error, an appeal was taken to the Superior 
Court, and upon the trial there, the distinguished Judge pre- 
siding charged the jury, “That to give jurisdiction to the 
Ordinary in Meriwether county, Allen must have either died 
there or left property and effects there, which could be re- 





* See the Reporter's statement for a correction of this Inaccuracy.—Rer. 
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covered and. reduced to possession by his administrator as 
assets.” 

This charge we deem entirely correct. 

(2] The uniform decisions of this Court, from its organi- 
zation to the present time, have been that a bond for titles, 
where the purchase money had been paid in full, without 
deed, or any formal conveyance, vested a perfect title. 

If this be so, then, it cannot be maintained that the land 
in Meriwether remained as a part of the estate of Allen. It 
seems to us to be very clear that no administrator of his 
estate would, or should be permitted,in any Court where jus- 
tice is administered, to recover that land and reduce it to 
possession as assets. The right to do this would be indispu- 
table, if it be conceded that Allen has any remaining pro- 
perty in that land which can by a sale be converted into 
money. 

A demand of administration in this case is equivalent to 
the assertion of the existence of property: we deny that the 
land is the property of Allen’s estate. Allen’s relation to 
the land, viewed after the most searching analysis, resolves 
itself into, simply, a trust for the purchaser—a mere power 
abiding in him to execute a formal conveyance of title—that 
power is not property—not an interest in the land—is incor- 
poreal, intangible, and incapable of alienation. 

[8] The distinguished counsel for plaintiff in error, does not 
regard the principle ss sound, that a bond for titles, where 
the purchase money is fully paid, vests a perfect title, and 
by his brief, asks this Court to go back and review and re- 
verse the case of Pitts and Bullard, and all the decisions 
since made in accordance with it. 

I am not called on to express my individual opinion as to 
the technical correctness of that original decision, nor is there 
now any necessity. It is, perhaps, enough to say it was 
made by an able Bench, after full argument by able counsel. 
At intervals of time since it was made, five or six cases in- 
volving the same principles have been before this Court, con- 
stituted of different Judges from those who made the decis- 
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ion in Pitts and Bullard, and by all, with entire unanimity, 
as the reports show, that decision has been followed and pre- 
sumptively approved. 

The Legislature has convened annually since thatidecision, 
containing at all times members of the bar in full practice 
and familiar with the printed decisions of the Court, and as 
their journals show, animated by a spirit of reform, they 
have been prompt to alter what, in our State Jurisprudence, 
they have deemed violative of right or principle, in their 
opinion, yet, we believe that no member has, so far, ever at- 
tempted to modify the doctrine as originally announced. 

Though this application proceeds from a member of this 
bar of acknowledged ability, and for whose legal opinions 
we entertain high respect, we feel that the facts we have 
stated are so overwhelming in the conclusion to be drawn 
from them, that they effectually preclude our acceding to his 
request. Stare decisis is a rule to insure uniformity. This 
tribunal, when it ceases to regard it, will greatly impair its 
value, and fail to secure public confidence. If this Court 
has been wrong from the beginning, on this subject, let the 
legislative power be invoked to prestribe a new rule for the 
future; until altered by that power, we are disposed to ad- 
here tothe rule which has been so long applied by our Courts 
and is so well known to the legal profession. 


Let the judgment below be affirmed. 


Anprew Howe, plaintiff in error, vs. A. Suanps & Co., 
defendants in error. 


[1.] When seven persons only are sued on a judgment of record, and the exemplification of- 
fered in proof, shows that eight persons were included in the judgment, it is a fatal variance- 

[2.] Where the record of a foreign suit shows that an execution issued and certain proceed- 
ings thereon were had, and the exemplification of the record does not set out a copy of such 
execution, the evidence is demurrable. 
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[8.] When an action of debt is brought on a joint judgment, and two of the parties only are 
served, the Sheriff returning non est inventus as to the rest of the defendants, it is error in 
the Court to allow the name of one of the defendants who was sued and served, to be 
stricken from the case, and it may be taken advantage of by plea of non joinder, filed in- 
stanter by the other cefendant. 





Debt on foreign judgment. In Lumpkin Superior Court. 
Tried before Judge Irwin. February Term, 1866. 


This action is described in 28 Ga. . 222, the case of 
Shands & Co. vs. Howell & Co., except that the name of 
Andrew J. Mullinax is not found in the declaration that now 
comes up in the record; the consequence of which is, that, 
according to said declaration, the firm of A. Howell & Co. 
consisted of seven persons only, and hence, the judgment 
rendered in California, is to this extent, different, as set out 
in the declaration, from the one introduced in evidence. 

At the last trial of the cause in the Court below, the plain- 
tiffs, before offering any evidence, moved to amend by strik- 
ing from their declaration the name of Andrew J. Mullinax. 
Counsel for Howell objected. The Court overruled the ob- 
jection, and allowed the amendment. This left the cause to 
proceed against Andrew Howell alone, six of the original 
defendants not having been served with process, but returned 
by the Sheriff non est inventus. 

Counsel for the defendant now announced to the Court 
that they would amend their plea, but afterwards declined 
doing so. 

Plaintiffs then offered in evidence the exemplification of 
a record from California, which is copied in 28 Ga. RB. 
pp. 222-3-4, together with a statute of that State concern- 
ing forcible entries and unlawful detainers. Defendant’s 
counsel objected to the latter as irrelevant; and to the 
former : 

Ist. As proving a joint debt of record against eight de- 
fendants, and not a several and separate liability against 
Andrew Howell. 

2d. As not showing afiirmatively that the Justice’s Court 
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(the same not being a Court of record and general juris- p 
diction) had jurisdiction of the persons of defendants or the ¥ 
subject matter of the suit, but, on the contrary, showing 
that said Court had exceeded its jurisdiction. 

3d. As not showing from what Court the appeal was en- 
tered, or that the appeal dismissed was in the same case tried t 
in the Justice’s Court. 

4th. As showing that a fi. fa. was issued, but not setting 
out the fi. fa. itself. 

The Court overruled the objections and admitted the evi- 
dence. 

The defendant then offered a sworn plea in abatement, al- 
leging the non-joinder of proper and necessary parties to 
the present action. The plaintiffs objected, on the ground 
that the plea came too late; and also, on the ground that it 
was not sufficient in law, even if defendant had filed it in 
time. The Court sustained the objection and refused to al- 
low the plea. 

The plaintiffs’ evidence being closed, the defendant moved 
the Court for a nonsuit, on the ground that the proof 
showed a joint liability against eight defendants, while the 
action was proceeding against one severally—Maullinax, at 
least, who was served, and who was stricken by amend- 
{ ment during the trial, being a necessary party. The Court 
HY | refused the motion, holding that the liability was several as 
| well as joint. 

The defendant then introduced in evidence a Statute of 
California, regulating proceedings in the Courts of Justices 
of the Peace in civil cases ; also the following release : 





OQ 
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“A, Shands & Co. } Uw? 
vs. | Debt on foreign judgment from State of Californ‘a, now 
* Andrew Howell, f pending in Lumpkin Superior Court. 
Andrew J. Mullinax, et. al. J 


Received of Andrew J. Mullinax, one of the defendants, 

two hundred and thirty dollars, by compromise, in full of 

' his pro rata share of the above debt; and, hereby, in con- 
sideration of said sum, I do release and_fully discharge said 
Mallinax from all present or future liability on account of 
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said debt. But this is not to release or discharge any, or 
either of the other defendants, from any legal liability 
whatever. 

Auraria, Ga. Oct. 24th, 1860. 

WIER BOYD, Plaintiff’s Attorney.” 

He then introduced said Andrew J. Mullinax, whese'tes- 
timony related mainly to what transpired in California in 
reference to service, appearance, and the employment of 
counsel, in the suit in that State. 

The defendant requested the Court to charge the jury (1) 
that the plaintiffs could not recover against him alone, in 
this action, on the judgment from California ; (2) that dis- 
missing the action as to Mullinax, dismissed it as to Howell 5 
and (3) that a release to one defendant releases all, and 
Howell is entitled to the full benefit of the release made by 
the plaintiffs’ attorney to Mullinax, and the attorney could 
not repudiate said release on the ground that he had no an- 
thority from the plaintiffs to give it. The Court refused so 
to charge, but charged, in substance, to the contrary, except 
that, ‘as to the release, any amount paid to the attorney 
would be a credit to the defendant. 

After a verdict for the plaintiffs, the defendant moved for 
a new trial, on numerous grounds : 

1. Because the amendment was allowed to plaintiffs’ de- 
claration striking therefrom Andrew J. Mullinax as a 
party defendant. 

2. Because the defendant’s plea in abatement was-over- 
ruled. 

3. Because the exemplification of*the record from Cali- 
fornia was admitted in evidence. 

4. Because a non-suit was not awarded. 

5-6-7. Because the charges requested by defendant were 
refused, and the charges given in lieu thereof were er- 
roneous. 

8-9-10. Because the verdict was contrary to the charge 
of the Court, contrary to law, and contrary to evidence. 

11. Because, by mistake of plaintiffs’ counsel in handing 

5 
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the papers to the jury, the latter did not have out with them 
the original release introduced by defendant, but only a 
copy of it attached to the plea. 

12. Because the verdict was for a gross sum, including 
both principal and interest. 

The Court, after separating the principal and interest by 
a calculation, ascertaining the amount of each, and ordering 
judgment to be entered up for each, separately, overruled 
the motion and refused a new trial. This is complained of 
as error. 


Beit, Kyignt and Lester, for plaintiff in error. 
Rioz, Boyp and Brown, for defendants. 
Lumpxm, ©. J. 


We do not know whether much good will result from 
temporarily suspending this case. The defects complained 
of being. more matters of form than substance; still, faking 
the direction that it has, devolving the liability originally 
incurred by eight persons on one only, he feels it, we sup. 
pose, a duty which he owes to himself to throw whatever 
obstacles he can in the way of a recovery. 

[1.] The first objection that strikes us in the proceeding is 
this: This is an action of debt upon a California judgment 
against eight defendants, when, according to the declaration 
that now comes up as a part of the record in the case, the 
firm of A. Howell & Co., the original defendants, consisted 
of seven persons only. Hence, there is a variance be- 
tween the judgment rendered in Califorina from the one in- 
troduced in evidence. Indeed, the record of the case 
brought in Lumpkin county is contradictory of itself. It 
recites that Andrew Howell, Phillip Howell; Rufus Howell, 
Phillip Stonecipher, Joberry Mullinax, Thomas Thompson, 
and Thomas Phillips, of said county, recently a mining com- 
pany in the county of Eldorado, State of California, then 
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and there mining and trading, and acting as joint and sev- 
eral co-partners, under the firm name and style of A. How- 
ell & Co., owe to, and from your petitioners unjustly de- 
tained the sum, &e. 

On the 13th day of October, 1856, Amarine Shands, one 
of the firm of Shands & Co., sued out bail process against 
Andrew Howell, one of the defendants in the action, in 
which it is alleged that the seven persons whose names are 
above enumerated, and Andrew Mullinax, whose name was 
not before mentioned—making eight, instead of seven part- 
ners, acting under the name and style of A. Howell & Co., 
—are justly indebted to affiant on a foreign judgment from 
the State of California. 

It is not to this latter variance, apparent on the face of the 
the declaration, that our objection is predicated. But the 
objection is, to offer a record from California, whereon a 
judgment is recovered against eight persons to support an 
averment that the judgment was against seven only, as was 
evidenced by this record. The allegation and the proof do 
not agree. Who compose the firm of A. Howell. & Co., 
who are alleged to be indebted to the plaintiffs the amount 
recovered by the California judgment? 

[2.] The record shows that there was an execution issued, 
upon which the property of the defendants——to-wit : their 
mining claims and fixtures—were sold under it, as is certified 
to by S. L. Crane, J. P., and yet there is no copy of said 
execution, with the proceedings had under it, set out in the 
exemplification. We think this waserror. It is not com- 
petent for any body to state the contents of such a paper, 
when the paper itself is a matter of file or record. A certi- 
fied copy is the highest and best evidence of its contents, as 
well as of the proceedings had under it, and we do not un- 
derstand the decision in 28 Georgia Rep. 222, to cover this 
point. 

[3.] We think that the Court erred in refusing the plea of 
non-joinder, after the name of Andrew Mullinax was 
stricken out of the case by the plaintiff, by the permission 
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of the Court; and upon this proposition we have felt no 
little difficulty. After listening patiently to the authorities 
read from Gould’s Pleading and other elementary treatises, 
we feel quite sure that the able counsel for the defendants in 
error have failed to produce any direct authority which ap- 
pears to be decisive upon this point. 

Perhaps it would be as well to advert briefly to the law 
of contracts. Contracts are classified under three heads— 
1. Contracts of record. 2. Contracts of specialty. 3. Sim- 
ple contracts. A debt of record is a sum of money which 
appears to be due by the evidence of a Court of record. 
Such a contract has these peculiar properties, or character- 
istics: It operates as an estoppel, and is conclusive between 
the parties. It effects, or works, a merger of the original 
cause of action. Thus: if a judgment be recovered fora 
debt due by bond, the debt thus becomes, by judicial pro- 
ceeding, an act in law, transformed and metamorphosed into 
a matter of record, upon which latter security, whilst it re- 
mains in force and unreversed, the plaintiff ’s remedy, if any, 
must, in such manner as the law allows, be had. 

The doctrine of merger is thus explained by the Court of 
Exchequer in King vs. Hoare 13, M. & W. 494, 504: “If 
there be a breach of contract, or wrong done, or any other 
catisé of action by one against another, and judgment be 
recovered in a Court of record, the judgment is a bar to the 
original cause of action. Hence, the legal phrase, transit in 
vem judicatum, derives its force and aptitude. The cause of 
action is changed into matter of record, which is of a higher 
nature, and the inferior remedy is merged in the higher. 
This remark equally applies, whether the cause of action be 
against a single person or many. The doctrine of merger 
holds not only where the original action was founded upon 
contract, but where it was founded upon a tort for wrong, 
independent of contract. The judgment in this latter case, 
as well as in the formér, when obtained, constituting a con- 
tract of record in which the right of action ex delicto is 
wholly merged. If, therefore, one hath judgment to recover 
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in trespass against one, although he be not satisfied, yet he 
shall not have a new action for this trespass. By the same 
reason, contra, if one hath cause of action against too, and 
obtain judgment against one, he shall not have remedy 
against the other.” 

We will now apply these remarks to the case in hand. 
We concede, therefore, that for the trespass committed in 
California, the plaintiffs had their election to proceed against 
the defendants as trespassers, either jointly or severally. 
They did proceed against them jointly, and obtained a ver- 
dict and judgment against them jointly. They must, there- 
fore, regulate all their subsequent proceedings accordingly. 

They instituted suit in Lumpkin county, jointly against 
the defendants, and two of the defendants are served, An- 
drew Howell and Andrew Mullinax, and non est inventus 
returned by the Sheriff as to the other defendants; where- 
upon, upon the plaintiffs application, Mullinax is stricken 
from the writ, and the cause suffered to proceed alone against 
Howell, and the joint judgment rendered against eight per- 
sons in California, is offered in evidence to sustain the action 
against Howell alone. 

To justify this proceeding counsel refer often, if they do 
not rely much upon the original cause of action. That the 
defendants were joint and several trespassers. I trust that 
the general observations made as to the doctrine of merger, 
entirely precludes any such reference. The original 
trespass is completely buried in the joint judgment, upon 
which this action is brought. It can only be treated asa 
joint liability, evidenced by the record from Oalifornia. 

But Section 3415 of the Code is relied upon to justify this 
amendment. It reads thus, “When two or more persons 
sue, or are sued in the ‘same action, either on a contract or 
for a tort, the plaintiff may amend his declaration by strik- 
ing out one or more of such defendants, and proceed against 
the remaining defendant or defendants if there is no other 
legal difficulty in the case.” 

Just so. But we apprehend the very difficulty which we 
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are endeavoring to explain is inthe way. A suit pending on 
a joint judgment against two, if you please, both residing in 
the county where the suit is pending, and both served by the 
Sheriff, one is arbitrarily dismissed from the action and it is 
proposed to proceed to judgment against the remaining de- 
fendant alone. 

Is there any other case known in practice where this 
can be done, where the liability is joint? I do not affirm 
that there is not; what I do say is, that such a procedure 
cannot be helped, upon the idea of the original action being 
tresspass, the parties were jointly and severally liable. It 
has passed beyond this and can only be known now and 
treated as a joint debt, evidenced by a record, against which 
nothing can be alleged, but that there is no such record. 


This section of the Code, like many others, is intended to 
subserve the ends of justice. Plaintiffs and defendants may 
be changed for this purpose, but never to work a wrong or 
injury to parties. 

Section 3908 of the Code provides that, “ If judgment is 
entered jointly against several trespassers, and is paid off by 
one, the others shall be liable to him for contribution,” and 
this is obviously right. Whether this provision is restricted 
to tresspasses committed since the adoption of the Code, or 
to those also before, and the judgment has not been paid 
since, is not in the case. If the latter construction should 
be adopted, then the discharge of Mullinax might affect the 
continuing liability of Howell. At any rate, is it competent 
for the plaintiff to dismiss one of the joint judgment debtors 
at this stage of the proceeding. This is merely the sugges- 
tion of the Judge who writes out the opinion. 

And whether the common law rale obtained in California 
when this judgment was recovered, or the law of this State 
as it is now declared in the Code, does not appear. 


Considering that the plea in abatement tendered by the 
defendant ought to have been allowed to be filed, and that it 
was in time, the exigency having just occurred. which made 
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such a plea applicable, we reverse the judgment of the Court 
below. 


Judgment reversed. 





Samurn Crarke, plaintiff in error, vs. Tae Stare or Grorata, 
defendant in error. 


{1.] Persons of color are competent witnesses in all cases, just as white persons are, 

(2.] When a homicide is proved, the law presumes malice, and unless the evidznce should re™ 
lieve the slayer, he should be found guilty of murder. 

(3.] The jury in criminal cases being made the judges of both law and facts, their finding will 
not be disturbed, unless it be clearly wrong. 

[4.] The law decides upon the competency of witnesses, and the jury upon their credibility. 


Murder. In Spalding Superior Court. Tried before 
Judge Speer. July Special Term, 1866. 


The plaintiff in error was tried for the murder of Daniel 
Kerbow. 

When the colored witnesses were introduced by the State, 
the prisoner objected to their competency. The Court over- 
ruled the objection. 

Evidence for the State. 


Kitty Ann Neal, a person of color—The difficulty com- 
menced about a bread tray. Deceased sent Indiana, his 
daughter, to get a bread tray, to Mary Clarke’s, to make up 
bread for his dinner. Mr. Kerbow, the deceased, lived down 
by the new graveyard in Griffin. The difficulty occurred 
day before yesterday between 12 and 1 o’clock. Witness 
was present. Eliza and Mima Barnet were also present, 
and some small children. No white person present but de- 
fendant, his wife, and the deceased and Indiana.. Indiana 
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went into the house, and did not see the difficulty. The 
house has two rooms and three doors—two doors toward the 
kitchen; two doors in the kitchen—door to each room, 
fronting to the house. Road runs south of the house. De- 
ceased was in the room of his own house farthest from the 
road. Indiana went to defendant’s house, who, with his 
wife, lived in one end of the kitchen, for the tray. Mima 
lived in there with them. Deceased sent to Clarke and wife 
for the tray. I was in the adjoining room when she went 
after the tray—heard the conversation after she went there. 
Indiana asked for the bread tray. Defendant’s wife said as 
long as he accused her of stealing the meat and. meal, and 
salt, deceased should not have the tray to save his life—said 
she would see him in hell before he should have it. De- 
ceased was standing on the steps of his house. Defendant , 
was lying on the bed in the room where he lived—wife was 
in there also. Deceased said he thought it was mighty hard 
he had bought a tray, paid his money for it, and could not 
get it to make up bread for his dinner. Defendant’s wife 
said she had bought the tray, and it was hers, and before he 
should have it, she would put it into ashes, a damned old 
rascal. Defendant’s wife is deceased’s daughter. Deceased 
said that he would have it—that he would be damned if he 
did not have it. She said he should not have it to save his 
infernal old life. Deceased said it was a lie—her buying 
the tray—that he bought it himself. He gave her the lie 
two or three times, when the defendant stepped up and said, 
“Look here, old man, you must not give my wife the lie, or 
curse her either; if you do, I will give you what you don’t 
want, and that will last you your life time.” Deceased said 
it is a lie—you take it up, sir; if you do, help yourself. 
Defendant said, “ Yes, I do take it up, for Mary is my wife,” 
and shot. The ball went through the door. Deceased then 
jumped down, picked up a brickbat and threw it at him, 
and hit the wall ofthe house. Defendant then shot at de- 
ceased, and hit him in the arm. Deceased fell—fell right at 
the steps, his head up against the steps of the house, and 
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hallooed, “Oh, Lordy! Kitty, help me!” Defendant then 
stepped up and shot him again, after he was down—shot 
him in the side—then went back into the house, got his coat, 
and put it on ashe ran towards the old grave yard: De- 
ceased still lay there hallooing. I helped him into the house 
and on to a bed, and gave him some water. This was be- 
tween 12 and 1 o’clock in the day. ‘He lived until a little 
after twelve the same night, when he died. His wife was 
not present. She was sent for, and came about 2 or 3 o’cloek 
in the evening. 

Oross-Examined—What defendant’s wife said about de- 
ceased not having the tray was said to Indiana, the daugh- 
ter of deceased. Deceased was sitting on the steps of his 
house.. Indiana went back and told her father. Then de- 
ceased went to the other end of the kitchen where the negro 
women were staying and asked Eliza if that was not the 
tray he bought. She replied, there were two, and they were 
so much alike she could not tell. He said he intended to 
have it, and went on back and sat on the steps, and, while 
there, said he would have the tray if it cost him his life. 
Defendant shot him with a pistol. The ball that missed 
him, when defendant fired first, went into the door close to 
where deceased was standing. After defendant had shot 
three times, he presented his pistol as if going to shoot again. 
I begged him not to do so, and he then got his coat and 
went off. 

Eliza Thomas, a person of color—I was lying on the bed 
sick in the room adjoining defendant’s in the kitchen 
when the diffieulty began. The first I saw, deceased came 
down his steps and said to defendant’s wife, God damn her, 
he intended to have his tray--it was his. He then stooped 
down near the steps and asked defendant if he took it up. 
Defendant said yes, he would protect his wife anywhere. 
Deceased then said to him, help yourself if you can. De- 
fendant then shot at deceased, and missed him. Deceased 
then stooped down, picked up a brick and threw at defen- 
dant, but never hit him. Defendant then shot at him and 
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hit. him in the shoulder, and deceased fell, and after he fell 
he shot him again and hit himintheside. From defendant’s 
door to deceased’s door is about twenty feet. After he was 
shot the second time, defendant put on his coat and ran, and 
deceased rose, went into his house, and fell on his bed. Be- 
fore defandant fired the first time, and after he had pulled 
his pistol out, I heard deceased say, I am done with it. De- 
ceased died between 1 and 2 that night. What I saw was 
seen through a crack. Saw deceased stoop down. Don’t 
know what he picked up. Heard the brickbat strike the 
house. Heard deceased say to defendant, God damn her, 
he would have his bread tray in spite of hell, and then went 
to the well and got a bucket of water—carried the bucket 
in his room, came out, and commenced again, and defen- 
dant said, ‘Old man, let us talk in reason.” Deceased asked 
him if he took it up. He said, yes, he would protect his 
wife anywhere. Deceased had stooped down before defen- 
dant ever fired. 

Dr. Thomas M. Darnali—Am a physician. Was called 
professionally to aid in a post mortem examinatim of de- 
ceased at his house on yesterday, the 2d of August. His 
house is in Griffin, and in Spalding county. I went at the 
request of Dr. Knott. We made it. We opened first the 
abdomen, examined its contents, and then raised the breast 
bone, or chest. The shot that struck the shoulder entered 
the chest between the 3d and 4th ribs. Did not examine 
the lung critically. Found considerable blood in the cavity 
of the chest. Second wound was below—entered between 
the ribs and passed through his body and lodged against the 
ribs on the other side. Either of the wounds would, in my 
opinion, have proved mortal, and he died from the effects. 
The shot was in the left shoulder and on the left side. 

Dr. Fdward F. Knott—Am a practicing physician. Was 
called to see deceased about 2 o’clock day before yesterday. 
Found two wounds—one through the shoulder, the other 
between 7th and 8th ribs. Wounds were inflicted by leaden 
balls used in pistols (produced the balls.) Attended him in 
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his last hours. He died about 2 o’clock a. m. Visited ‘him 
four times that afternoon and evening. He seemed to be 
conscious of his situation. He stated to me: “Dr., I shall 
die, and you know it; Iam now on my death-bed ; I shall 
speak the truth. My son-in-law, Clarke, shot me, and my 
wife was the cause of it, and it will be the cause of my 
death.” This was at the last visit I made in the afternoon. 
Deceased died from the wounds. All of his organs were 
otherwise healthy. He died in this county. 

John L. Doyal—Am deputy marshal of the city of Grif: 
fin. Had a warrant placed in my hands for the arrest of 
defendant. Exeeuted the warrant. Arrested defendant 
about thirty miles from here, in Meriwether, about 4 o’clock 
yesterday, 2d day of August. Got a pistol from him—the 
one produced. Four barrels were empty—two loaded. It 
was a six shooter. When deceased was once confined in 
guard-house here, he accused Clarke and his family of hav- 
ing him put there, and said he intended to kill him if he 
ever got a chance. I told Clarke about it some weeks after- 
wards. Tisis was in February or March of this year. 

The Court charged the jury that when a homicide is 
proved, the presumption is that the killing is murder, and 
that it was for the evidence to show justification, or to re- 
duce the offence to a lower grade. : 

After a verdict of guilty, the prisoner moved for a new 
trial, on several grounds : 

1. For error in admitting the colored witnesses. 

2. Kor error in the charge of the Court. 

3. Because the verdict was contrary to law and evidence, 
the facts making a case of voluntary manslaughter only. 

4. Because the verdict was contrary to the weight of evi- 
dence. 


The.Court refused to grant a new trial,. , 


Doyat and Nunwauty, Martin and Dismoxe, for plaintitt 
in error. 
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Hammonn, Solicitor General, for the State. 
Waker, J. 


[1.] We think the effect of the act of 17th March, 1866, 
Pamp. Acts, p. 239, entitled, “An Act to define the term 
‘persons of color, and to declare the rights of such persons,” 
was to make persons of color competent witnesses in all 
cases, just as if they were white. In other words, that all 
distinction, on account of color, was done away with, so far 
as competency to testify is concerned ; and, for myself, I 
will say, I think it conferred on them the full civil rights of 
a citizen, and made them, before the law, entitled to all the 
civil rights enjoyed by white persons. We do not feel dis- 
posed to fetter the enjoyment of those rights by technical 
criticism, but desire to carry out in good faith the legislative 
will. 

[2.] The Court charged the jury, “ that when a homicide is 
proved, the presumption is that the killing is murder, and that 
it was for the evidence to show justification, or to reduce 
the offence to a lower grade.” In Gohron vs. The State, 20, 
Ga. R. 760, this Court says, “that the son was slain by the 
father was not denied. In contemplation of law, the homi- 
cide was murder ; and it was for the slayer, by proof, to re- 
lieve himself from this presumption, to reduce the offence 
from murder to manslaughter.” In Choice vs. the State 81, 
Ga. R. 464, the Court says: “The State having proved the 
homicide, closed, as the law would imply malice from the 
killing.” “When a man commits an unlawful act, unac- 
companied by circumstances justifying its commission, it is 
a@ presumption of law that he has acted advisedly, and with 
an intent to produce the consequences which have ensued. 
See Diwon’s case 8, M. & 8.15. Thus a presumption of 
malice arises in many cases. ‘In every charge of murder,’ 
says Mr. Justice Foster, ‘the fact of killing being first 
_ proved, all the circumstances of accident, necessity, or in- 
firmity, are to be satisfactorily proved by the prisoner, un- 
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less they arise out of the evidence produced against him, for 
the law presumes the fact to be founded in malice, until the 
contrary appears.’ Foster 255; 1 Hale, P. C. 455; 1 Hast, 
P. €. 340.” Ros. Cr. Fv. 21. These authorities—~and the 
number might be greatly increased—we think, fully'sustain 
the charge of the Court as given in this case. 

(3.] Should a new trial have been granted on the grounds 
that the verdict was contrary to law and evidence, and the 
weight of evidence? “The jury being made the judges 
both of the law and the facts in criminal cases, their verdict 
will not be disturbed, unless it be clear that the defendant 
has been wrongfully convicted.” Revel vs. The State, 26, 
Ga. R. 276. It is insisted that the evidence shows a case of 
voluntary manslaughter, and not murder. Is it “ clear that 
the defendant has been wrongfully convicted” of murder? 
Without critically analyzing the testimony, I deem it neces- 
sary to say only that it showed the existence of a very bad 
state of feeling between the parties; and a pretty clear in- 
ference is, that the deceased was, in his own family, alone, 
save the society of his little daughter, Indiana. The ex- 
pression used by him to Dr. Knott, when all hope of life 
was gone, is full of meaning. The presence of the old man, 
for reasons not disclosed in this record, was not wanted in 
that family; and this was seized as the occasion to be for- 
ever rid of him. As to the provocation given defendant by 
the language of deceased to his daughter, the wife of defen- 
dant, it would seem that she was a match for her father in 
the use of “ Billingsgate ;” and this was, therefore, no such 
provocation as to justify or mitigate the conduct of defen- 
dant. There is no assault proved to have been made on de- 
fendant before he shot at deceased, for both witnesses say he 
picked up the brickbat after defendant had shot at him; and 
one of the witnesses says: “ Before defendant fired the first 
time, and after hehad pulled his pistol out, I heard deceased . 
say, ‘ am done with it.’” There being no assault on defen- 
dant, nor attempt to commit a serious {personal injury on 
him by deceased, nor other equivalent circumstances to jus- 
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tify the excitement of passion and exclude all idea of delib- 
eration or malice, we think that not only is it not “clear 
that the defendant has been wrongfully convicted,” but that 
“all the cireumstances of the killing show an abandoned 
and malignant heart.” 

[4.] As to its being a verdict founded on the testimony of 
“ persons of color,” all we have to say is, that the law makes 
them competent witnesses, and it was the right and duty of 
the jury to judge of their credibility. We are satisfied the 
jury did their duty in the premises; this was the opinion of 
the Court below also. But if the testimony of the colored 
persons were out of the case, would not the defendant be 
found guilty of murder? The killing was proved by the 
dying declarations of the deceased; the law implies malice, 
and that the testimpny in the cause must show a grade of 
homicide below that of murder, otherwise the defendant 
must be convicted. The negro testimony aside, where is any 
testimony to show any sort of mitigation whatever? We 
see none, and are inclined to hold that the verdict should 
have been the same upon the testimony of the white wit- 
nesses alone. We think the*Court did right to refuse a new 
trial. 


Judgment affirmed. 





Tue Manufacturers’ Banx or Macoy, plaintiff in error, vs. 
Artemus Gootssy, defendant in error. 


When sevepal cases for one hundred dollars each, were brought at the same time, upon 
similar causes of action, by the same plaintiff against the same defendant, all of them 
returnable to the same monthly Term of the County Court :—Held that said Court had 
jurisdiction of the cases as brought, and that although the defence to each and all of 
them might be the same, an order of consolidation, whereby the jurisdiction would 

have been ousted, was properly refused, 
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Certiorari. Decided by Judge Corn. At Chambers. 
December, 1866. . 


This was an agreed case, brought before Judge Coxz that 
he might review a decision made by the County Court of 
Bibb. 

Goolsby brought against the Manufacturers’ Bank of. Ma- 
con, upon its bills or notes, forty-four snits, each for one 
handred dollars, all of them commenced and served atthe 
same time, and all returnable to the August monthly Term 
of the County Court. Seven of them were founded upon 
issues of the Bank prior to 1861; and the remaining thirty- 
seven, upon issues dated in 1862. 

At the appearance Term, counsel for the Bank, after 
showing to the satisfaction of the Court that the defence to 
all the suits of the first class was the same, and to all those 
of the second class was likewise the same, moved to consoli- 
date all the suits of each class into one, thus making but two 
suits of the whole; and that these two be then dismissed on 
the ground that the Court had no jurisdiction to try them. 

The Court overruled the motion, and adjudged that the 
plaintiff might proceed in said Monthly Court with each of 
the original suits, and that the Court had jurisdiction to 
entertain and try the same. 

Judge Corz affirmed this ruling, and his decision is now 
complained of as erroneous. 


Lanier & Anperson, for plaintiff in error. 

Rurgerrorp & Weems, for defendant. 

Harris, J. 

Of the oppression, from the heavy costs which the plain- 
tiff in error will necessarily sustain, by reason of the de- 


fendant in error having sued in the County Court, his claims 
broken up into amounts so as to be covered by the jurisdic- 
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tion of that Court, we are fully sensible. Had there been 
but one case, and brought to the Superior Court, the cost 
would not have exceeded fifteen dollars ; or if two, thirty dol- 
lars. As it is, there are forty-four suits ; and the probable 
costs will be over six hundred dollars. It is not right that 
such a state of things should exist ; it will again and again 
oceur in suits on Bank notes, unless corrected by definite 
and just legislation. 

We have no power to alter the law, or, by any decision 
made in accordance with law, to relieve the plaintiff in error 
from the costs which they will incur, by ordering a consol- 
idation of these forty-four suits. An order for consolidation 
would operate an ouster of the jurisdiction of the County 
Court ;—that jurisdiction was conferred by ams and can be 
taken away only by law. 


Judgment affirmed. 





James Jackson, plaintiff in error, vs. Jozt Drxsz, James 
Bioopworts, and Epsry Morxinson, administratrix of 
Bensamtn Morxinson, deceased, defendants in error. 


[1] It is error to refuse an application for a writ of partition to divide mills which were 
partnership property, upon the ground that the time had not elapsed fixed for the dis- 
solution by the articles. There being many causes for which a dissolution will be de- 
creed before the expiration of said time. 

[2] Under the Code, and particularly Sections 3015 and 3906 thereof, it is not proper to 
force a party to go into Equity, to obtain a decree for the dissolution of co-partnership 
in milling property, before applying for a writ of partion to divide such property. 

[8] In all extraordinary cases the common law Court may so frame its proceedings and 
order as to meet the exigency of the case, and the verdict and judgment may be so mould- 
ed as to mete out justice to all parties as by decrees rendered in equitable proceedings. 


Application for Writ of Partition. In Wilkinson Superior 
Court. Decided by Judge A. Rezsz. October Term, 1866. 
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Jackson, the plaintiff in error, after giving the requisite 
notice under the Code, presented to the Superior Court of 
Wilkinson county, his petition praying for the appointment 
of commissioners to partition among himself and the defend- 
ants in error, (he claiming. one-fourth,) certain premises 
known as the Deese & Jackson mill tract, being a mill seat, 
and such lands (one hundred acres more or less) as are nec- 
essary for yard, pond, dams, etc., and having thereon a grist 
and saw mill, with machinery and other appurtenances. 

Two of the defendants in error, towit, Deese and Blood- 
worth showed cause against said application, by their an- 
swer on oath, referring therein to a contract of partnership, 
of which the following is a copy: 


“ GEORGIA, 
Wilkinson County. 

This agreement made and entered into 
this the sixth day of August, 1864, between James Jackson, 
Joel Deese, James Bloodworth and B. F. Murkinson, all of 
said county and State, witnesseth : 

1st. That the parties all agree to erect a grist mill at the 
mill seat known as the Deese & Jackson mill, near Toombs- 
boro’ C. R. Road, and such other improvements and build- 
ings as the majority of the parties may be able and find nec- 
essary to do from time to time. 

2d. That the parties do agree each to furnish an equal 
portion of the labor, cause the same to be done in and about 
the mill, and the repairing of the same in proper repair; 
provided, always, that the said Bloodworth and Murkinson 
shall do or cause to be done all the mechanical labor during 
the partnership. 

3d. That the material used in and about the mill, or any 
addition or improvements thereto added, shall be furnished 
equally, share and share alike, by the parties. 

4th. That the parties shall furnish and feed their own la- 
borers at their own expenseybut Bloodworth and Murkinson 


shall keep a correct account of all the labor done, and by 
6 
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which partner, and notify a partner when in arrears of labor 
or material. 

5th. That Bloodworth and Murkinson shall have exclusive 
control and management of the mill, and shall be the judges 
of any and all repairs and improvements, and the plans of 
said repairs and improvements. 

6th. That each partner shall be entitled to one-fourth part 
of the grain, and one-fourth of the profits of any improve- 
ments that may be added or made. 

7th. Bloodworth and Murkinson shall employ the miller 
upon such terms as they see fit, at the expense of the partners; 
provided the miller shall inva not more than one hundred 
yards from the mill, and shall do his eating not more than 
one hundred yards, they using all due diligence for the best 
interest of the concern. 

_8th. That Bloodworth and Murkinson shall keep correct 
books, which shall be open to inspection to any and all the 
partners, at any time, and shall have the books up for settle- 
ment the first of every December after this date, at which 
time, or as soon thereafter as possible, a general settlement 
shall be had and accounts balanced. 

9th. That when a partner shall die, if such event should 
happen before a final dissolution of the partnership, his 
share in the concern shall be sold at public outery to the 
highest bidder, by the executor or administrator. 

10th. That in the event Murkinson or Bloodworth shall 
die, and their interest be sold, then the partners shall all 
come together, and of their number nominate one who shall 
have control with the survivor, Murkinson or Bloodworth, 
as the deceased partner had. 

11th. The partnership shall last for five years, unless by 
consent of all the partners, given in writing, it shall be dis- 
solved sooner. 

(Signed by all the parties under their seals and attested by 
two witnesses.) 

The answer alleged that under this contract the partners 
all went to work, but before the heavy timbers were 
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all procured and haulded to the mill-seat, Murkinson died, 
leaving no help in his place; that the other three continued 
the work until they raised the water frame, when Sherman’s 
army came and destroyed everything upon the place as near 
as possible, cutting down what of the frame they failed. to 
burn, and destroying every house, shop and bridge—this 
was on the 25th and 26th of November, 1864. That since 
that time, the respondents, (Jackson, though often requested 
so to do, not aiding them in any way or advancing any means 
for the purpose,) have replaced one grist mill and built.a new 
saw mill out and out, not using twenty dollars worth of the 
machinery which formerly belonged to said mills; built a 
considerable forebay (with a view to having a machine shop) 
costing nearly as much as the saw mill frame; built a new 
bridge and repaired another; repaired the dam; built a 
blacksmith shop for the use of the firm; all costing fifteen 
hundred or two thousand dollars, and leaving the respond- 
ents without any means whatever, and wholly dependent 
upon the mills. That the respondents have not only thus 
expended all their available means, but are largely indebted 
for hired labor and for materials. That the mills, ordinary 
as the grist mill is, it being a mere grdtter, the parties not 
being able to procure large or good rocks, ete., are the only 
means by which the respondents are able to procure bread, 
the crops having proved a failure. That the saw mill is the 
only means to raise money to pay off the hirelings that helped 
to build it, or to keep up the dam, waste ways, etc., which 
are still needing repairs. That respondents are not able to 
put said property upon the market on time, but Jackson is ; 
and that to offer it for cash in the present condition of the 
country, when but few have the means to purchase, would 
leave their interest unprotected. 

After Jackson had filed a replication (so it is termed on 
its face) to this answer, Bloodworth put in, on his own oath, 
another answer, calling it a rejoinder, in which he alleged 
that the foundation work of the mill, to-wit, the dam, the 
| underwork of the frame, waste ways, etc., there at the time 
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of forming the partnership, and of great value, greater than 
that of the houses, are there still, never having been destroy. 
‘ed. That the destruction alluded to in the former answer, 
was of braces and sills above the foundation, and of machine- 
ry appended to the building, not the original property itself; 
and that if there was more machinery than alluded to, it was 
damaged so as to render it unfit for use. 

The reception of this second answer is one of the errors 
assigned. 

A jury having been waived by the parties, the Court dis- 
posed of the case by the following order: 

“Tt appearing to the Court that the property for partition 
is the subject of a partnership which has not yet been dis- 
solved nor expired. It is therefore ordered that said appli- 
cation be refused, and that defendants do recover costs, ete.” 

This order is excepted to as erroneous. 


Winerretp and Comaine, for plaintiff in error. 
Rivers, for defendants. 
Lumpkin, C. J. 


The Court seems to have put its judgment refusing this 
application, upon the ground, “That the proporty for parti- 
tion is the subject of a partnership, which had not yet been 
dissolved nor expired ;” and this would have been sufficient, 
under the law as it stood before the adoption of the Code. 
The parties would have been compelled, first, to go into 
Equity, and obtain a decree for a dissolution of the 
partnership, and then apply for a partition of the mill 
property. But it is not so now, and it will require time for 
the profession to wake up so as to comprehend properly the 
full meaning of the Code, its length and breadth, height and 
depth. For this purpose let us cite some of its sections. 

Section 3014 provides, “That Equity jurisdiction is es- 
tablished and allowed, for the protection and relief of par- 
ties, where, from any peculiar circumstances, the operation | 
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of the general rules of law would be deficient in protecting 
from anticipated wrong, or relieving for injuries done.” 

Section 3015: ‘No suitor, however, is compelled to ap- 
pear on the equity side of the Court, but he may institute 
his proceeding for an equitable cause of action upon the 
common law side of the Court at his option, and the Court 
may allow the jury to find a verdict, and a judgment be 
rendered thereon, so moulded and framed to give equitable 
relief in the case, as verdicts and decrees are rendered and 
framed in equity proceedings.” 

It was said that every line in the Statute of Frauds was 
worth a subsidy. This section alone is far more deserving 
that eulogy, and it cannot be retorted to the latter, as it was 
of the former, that every line in it had cost the English peo 
ple a subsidy in its construction. 

Yet this great section was defeated tor more than twenty 
years after its first introduction, the last time before its adop- 
tion in the Code, by a prominent Senator in the Legislature, 
now no more. 

Section 3903, provides, that ‘ whenever application is 
made for partition of lands and tenements, as hereinbefore 
provided for, and either of the parties in interest shall make 
it satisfactorily appear to the Court that a fair and equita- 
ble division of the lands and tenements cannot be made by 
means of metes and bounds, by reason of improvements 
made thereon, or by reason of the premises being valuable 
for mining purposes, or for the erection of mills or other 
machinery, or that the value of the entire lands and tene- 
ments will be depreciated by the partition applied for, then 
and in that case the Court shall order a sale of such lands 
and tenements, and shall appoint three discreet persons to 
conduct such sale, under such regulations, and upon such 
just and equitable terms as said Court may prescribe; which 
sale shall take place on the first Tuesday in the month, at 
the Court House of the county in which the land is situated, 
after an advertisement of such sale in some public gazette 
of this State for at least thirty days.” 
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But Section 3906 is a Carte Blanche to the Courts upon 
this subject. It applies precisely to the case before us. It 
enacts that: “In any extraordinary case, not covered by the 
foregoing provisions, (in relation to partitions) the Court may 
frame its proceeding and order so as to meet the exigency 
of the case, without forcing the parties into a Court of 
equity, and the Court may deny a sale or partition alto- 
gether, if it is manifest that the interest of each party 
will not be fully protected.” 

There is, therefore, no want of jurisdiction in the com- 
mon law Court, to adjudicate this controversy. Is the 
Judge right in holding, that the time not having expired 
limited by the terms of partnership, that the property is 
not subject to partition ? . 

Notwithstanding the time has not elapsed limited by the 
articles of partnership, still there are many causes which 
may arise that will justify a dissolution. These are men- 
tioned in all the books on the law of partnerships. I will 
not enumerate them. From the facts contained in the mu- 
tual altercations between these parties, the partnership is 
already dissolved, and the only question really is, how to 
make a proper disposition and division of the partnership 
effects between the several owners. Common reason teaches 
any man that the objects of this association have become 
impracticable, and that its further continuance can be pro- 
ductive of nothing else than serious loss and injury to some 
of the parties. By the destruction of the mill property by 
fire, caused by the Federal army, the want of means, from 
the emancipation of slave property, the taking and carrying 
away of the teams, &c., the men of means in the concern 
have been so impoverished and crippled that what remains 
of their property is hardly sufficient for sustenance, and can- 
not be rendered profitable if directed to this enterprise. 
Jackson, who was looked to mainly to supply capital, or its 
equivalent in labor, when this partnership was entered into, 
by misfortune, without fault on his part, has become unable 
to carry on the business without loss, instead of the profits 
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he hoped to realize from the partnership. War is assigned 
as one of the causes for dissolving a partnership. Not con- 
sidering it applicable in the sense in which it is used by the 
writers, may it not be true, in a less technical sense, to this 
and many other cases scattered all over the land? The de- 
struction of the property which is the subject matter of the 
copartnership, is another cause which will work a dissolu- 
tion per se. The foregoing remark as to war may be applicd 
to this ground. 

But I will not extend these remarks. We are quite clear 
that if the partnership be not already dissolved, it should 
be declared so by the judgment of the Court. 

What, then, is to be done with the partnership effects 
under this application, bearing in mind that the party shall 
not be forced into equity, but the Court is so to frame its 
proceedings and order as to meet the exigency of the case? 


Let the case be réinstated, and the Judge appoint commis- 
sioners to partition by sale the whole property belonging to 
the partners ; that they be authorized to hear testimony as 
to the state of the accounts between the partners as to the 
property, and report back in writing to the Superior Court 
of Wilkinson county, together with a statement of the debts 
and liabilities of the copartnership, the said report, or any 
part of it, to be allowed or disallowed by the Court. That 
the Judge cause a special jury to be empanneled for this 
purpose who shall, by their verdict, assign to each partner 
such share of the money brought into Oourt from such sale 
as he is equitably entitled to, and find that said partnership 
as to the mill property shall be thence entirely dissolved, 
and that the Judge shall, upon such finding, so mould the 
judgment in the case as to cover all matters of controversy 
which were involved in said partnership. 


If, in carrying out these instructions, difficulties may 
occur not anticipated by the Court, the Judge may, in his 
own discretion, enlarge his orders so as to meet and obviate 
them. 


Lo STEREO and — 
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With these directions, we reverse the judgment .of the 
Court below. 
Judgment reversed. 








Joun W. Crark, plaintiff in error, vs. Benepicr H. Gruen, 
defendant in error. 


A contract for use and occupation will be enforced upon proof of title in the plaintiff 
and occupation by defendant. 


Complaint. InJones Superior Court. Tried before Judge 
A. Regsz. October Term, 1866. 


This action was by the defendant in error against the 
plaintiff in error, for the rent of 440 acres of land, known 
as the ‘Mills place,” for the years 1856, 1857 and 1858, at 
$200.00 per annum. 

The plaintiff below introduced in evidence a deed made 
to himself by the Sheriff of Jones county, for 440 acres of 
land, situate in said county, sold as the property of John W. 
Clark, to satisfy a fi. fa. against him in favor of Green A. 
Clower; and proved by the Deputy Sheriff that he, the 
Deputy, made said sale. 

He introduced James S. Renfroe, who testified that he 
heard the plaintiff say that Clark was to redeem the land 
which he bid off for Clark. Clark remained in possession 
of the land and occupied it about two years, as well as wit- 
ness could recollect. He left it in December, 1858. He 
might have occupied it longer than two years. Witness did 
not remember distinctly the length of time. The rent was 
worth from $75.00 to $100.00, per annum. It was said to 
contain 440 acres, but witness thought there were about 400 
—much of it poor and worn out. 
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It was admitted that WV. S. Glover would prove, it present, 
that the rent was worth not exceeding $100.00 per annum. 

The Court, after charging the jury that the relation of 
landlord and tenant is necessary to sustain the action for 
use and occupation, that att entry under agreement or con- 
tract for purchase is inconsistent with this relation, and that 
if the defendant held the premises under a contract of sale, 
the plaintiff was not entitled to recover, charged further as 
3et out in the motion for a new trial. 

The jury found in favor of the plaintiff $225.00, with cost 
of suit. 

Whereupon the defendant moved for a new trial: 

1, Because the Court erred in charging the jury, ‘That 
if they should believe from the evidence that Clark went 
into the possession of the land as Green’s land, and not as 
his own under a contract of purchase, then, the relation of 
landlord and tenant exists, and he is liable for what you may 
believe the use and occupation of the land to have been 
worth ; and in arriving at a conclusion on this subject, you 
may look at the voluntary abandonment of the premises 
after the lapse of two or three years, by Clark, as going to 
show the intention and understanding between the parties,” 
there being no evidence to call for or warrant said charge. 

2. (According to the Bill of Exceptions, but this ground 
is not in the motion itself as sent up in the record.) Be- 
cause the verdict was contrary to law and contrary to evi- 
dence. 

3. For misconduct in one of the jurors. (Abandoned in 
the Supreme Court.) 

The Conrt refused a new trial, and error is assigned. 


Caniness & Pexpres, for plaintiff in error. 
Harpeman and Por, for defendant. 


Watxer, J. 


Proof that the title to land is in the plaintiff, and 
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that defendant occupied it under a contract, express or im- 
plied, is sufficient to sustain a verdict for use and occupa- 
tion.  Mereer vs. Mercer, 12 Ga. R. 421. This rule is ad- 
mitted by counsel for defendant, (plaintiff in error,) but he 
endeavors to take his case out of the rule, by showing a pur- 
chase of the land from plaintiff by defendant; and thus 
make the principle of the case of Barnes vs. Shinholster, 14 
Ga. 2. 131, apply to this case. He relies on the testimony 
of James S. Renfroe to sustain his position. The title of 
the plaintiff, and the occupation by defendant, are clearly 
proved. Renfroe then swears “that he heard Green, the 
plaintiff, say that Clark was to redeem the land which he 
bid off for Clark.” Does this prove a contract of bargain 
and sale? We think not. Did Clark ever agree to redeem 
the land; did he ever pay, or promise to pay, or offer to 
pay? The evidence does not show that he did. It would 
seem, from what the plaintiff said, that he intended for de- 
fendant to have an opportunity to re-purchase the land, or 
“to redeem it,” in the language of the witness; but there is 
no evidence that defendant ever promised to do so, and for 
aught that appears in the record, he did not wish to do so. 
Never having paid, or promised to pay, anything for the 
land, is it right that he should occupy it for nothing? We 
think that, having used the plaintiff’s land, it is but right 
that he should pay for such use. The jury assessed the 
amount, and, with the Court below, we are satisfied with 
their finding. 
Judgment affirmed. 





Joun A. McInresn, Administrator of Wane Hamateton, de- 
ceased, plaintiff in error, vs. Danie. Hamsteton, and 
others, defendants in error. 
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[1.] Remaindermen under a will do not release their estate, or enlarge that of the ten- 
ant for life, by consenting, in writing, under seal, that the latter may receive the pro- 
perty without restrictions by the executor, and without giving bond to the remainder- 
men. 

(2.] Though an administrator is not liable for property lost or destroyed without fault on 
his part, he is bound to administer the estate according to law, by paying 
the debts before making distribution to legatees or heirs, This duty is enjoined upon 
him by law, by his oath of office, and by a sound public policy. 

[3.] An administrator who, with notice of an outstanding debt, paid to the heir before 
the expiration of twelve months from the grant of administration, a portion of the es- 
tate, retaining, in slaves and other property, enough to meet said debt, is not protected 
against the creditor’s claim, by the results of the late war in the way of the abolition 
of slavery and the serious depreciation of the other assets retained. The administrator, 
i1 such case, must make good the deficiency caused by his own illegal act. 





In Equity. In ThomasSuperior Court. Decree by Judge 
Hansett. At Chambers. October, 1866. 


This was a bill filed in 1859, by the defendants in error 
against the plaintiff in error. The parties, finally, in 1866, 
agreed upon the facts, and referred the cause, for a decree, 
to the Chancellor in vacation, with liberty to except to his 
decision. 

John Hambleton, Senior, after making his will, (since ad- 
mitted to probate) died in 1854, leaving nine children and 
his wife, Margaret, surviving him. Eight of the children, 
with the husbands of such as are femes covert, are the com- 
plainants in the present bill; and the ninth, Wade Hamble- 
ton, now deceased, is the intestate of the defendant in the 
bill. 

The testator bequeathed to his wife, Margaret, certain 
property for life, with remainder to his children. - He also 
made his children the residuary legatees of his estate, and 
directed, both as to the remainder and the residuary interest, 
as follows: “That the male portion of my children who 
have not children themselves, shall own only a life estate, 
and if they die without, then, their share to go to the rest 
of my children.” 

The sons of the testator who had no children were two, 
to-wit: James, one of the complainants, and Wade, the in- 
testate of the defendant. Two other sons of the testator, 
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to-wit: Daniel and John, also complainants in the bill, were 
his nominated executors, and qualified as such. 

On the 7th of March, 1855, the following instrument, at- 
tested by two witnesses, was executed under seal. It was 
signed by Wade, for himself, and as guardian of one of the 
complainants, by the husbands of two of the complainants, 
(daughters of the testator,) and by four of the complainants, 
(sons of the testator,) to-wit: Daniel, John, James, and 
George. 


“State of Georgia, 
County of Thomas. { 7 


Whereas, John Hambleton, late of 
said county, deceased, by his last will and testament, gave 
to his widow and relict, Margaret Hambleton, a large por- 
tion of his estate, real and personal, for life only, and an- 
other portion to Wade Hambleton for life only, and the ab- 
solute fee to pass upon the happening of a certain contin- 
gency, with another portion to James Hambleton in the way 
and manner as to Wade, and which will more fully appear by 
reference to said will, now of file and record in the Probate 
or Ordinary’s office of said county. And, whereas, it is the 
will and desire of all the legatees under said will, that the 
said Margaret, Wade, and James, should receive the pro- 
perty, real and personal, without any restrictions from or by 
the executors, and without any bond to the remaindermen : 
Now, this writing witnesseth, that the undersigned legatees 
under said will, and remaindermen of the aforesaid pro- 
perty, do consent and agree, and fully authorize and em- 
power, the executors of the last will and testament of John 
Hambleton, deceased—Daniel Hambleton and John Ham- 
bleton—to turn over to the said Margaret, Wade, and James 
Hambleton, all and every of the property, both real and 
personal, to each, every, and all of the aforesaid parties, to 
each the share given under the will—the consideration for 
the execution of this paper being the natural love and af- 
fection which the remaindermen have and bear towards the 
said Margaret, James and Wade Hambleton, 
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In witness whereof the said parties, remaindermen, have 
hereunto set their hands and aftixed their seals, this the 7th 
day of March, A. D. 1855.” 

On the next day, an instrument somewhat similar to the 
above, was executed, by the two husbands who signedthe 
foregoing ; this second instrument being made and signed by 
them as trustees for their wives and for the children of their 
wives. 

Under these instruments, the executors made divers pay- 
ments to Wade Hambleton, taking his receipts therefor, un- 
til the aggregate sum in his hands, amounted to $4.218.06, 
a part of which was derived from the general estate of the 
testator, and a part from the remainder in the property be- 
queathed to the widow for life, she having, in the meantime, 
died. 

About the 13th of August, 1858, Wade Hambleton, him- 
selt, died, childness, leaving a widow his sole heir at law. 

Melntosh, the defendant in the bill, soon afterwards ad- 
ministered upon his estate. In a few days after twelve 
months had expired from the grant of administration (no- 
tice of the claim having been given to the administrator within 
the twelve months) this bill was filed, to compel the admin- 
istrator to account for, and pay over to the complainants, as 
remaindermen, out of the estate of his intestate, the sums 
which his said intestate had received from the executors of 
John Hambleton, senior, deceased; the bill alleging that 
the said intestate took but the use thereof for his life, under 
the will of his father, and that the corpus, by the terms of 
the will, belongs, in remainder, to the other children of the 
testator, to wit, the complainants. 

The administrator answered the bill, and also filed several 
pleas. He pleaded the instruments of the 7th and 8th of 
March, 1855, as a relinquishment by the complainants of all 
their rights in remainder. He added to this the pleas of 
plene administravit and plene administravit praeter. 

From his returns to the Court of Ordinary and the facts 
as conceded, it appeared that he had in hand $3.100, in 
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money, which he paid to the widow as part of her distribu- 
tive share in the estate, prior to the expiration of twelve 
months after the grant of administration ; that he retained 
in his hands two slaves, valued at $1.700, and some prom- 
issory notes, nearly sufficient in value for the payment of 
the complainants’ claim; that there is a lot of land, unad- 
ministered, which would make up any deficiency likely at 
that time to occur ; that the slaves have been emancipated 
without fault on his part; and that some of the notes have 
become insolvent, and the land so much depreciated in value, 
that, if required now to meet this claim, he must do so from 
his individual means. 

The Chancellor decreed in favor of the complainants for 
the whole amount, ($4.218.06, ) received by Wade Hamble- 
ton, the intestate, from the executors of his father, with in- 
terest thereon from the expiration of twelve months after 
the grant of administration ; and that the same, in the event 
of a deficiency of assets belonging to the intestate in the 
hands of the administrator, should, to the extent of $3.100, 
the amount distributed by the administrator to the widow, 
with interest thereon from the time of distribution, be col- 
lected out of the proper goods, etc., of the administrator 
himself. 

Upon this decree error was assigned by the administrator ; 
and the points urged by his counsel, in the Supreme Court, 
were: 

1st. That the effect of the instruments of the 7th and 8th 
of March, 1855, was to vest in his intestate an absolute es- 
tate, free from the claim of the remaindermen. 

2d. That having retained property sufficient to pay off 
this claim, which was destroyed by the late war, he should 
not be required to bring back, or make good the amount dis- 
tributed to the widow. 


Sewarp & Wriaut, for plaintiff in error 


McIntyre, for defendants. 
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Harris, J. 


[1.] It has been earnestly argued that the agreement made 
by the remaindermen under the widl of Hambleton, that the 
tenant for life might receive and use the property without 
any restrictions by the executor, and without giving bond 
for its forthcoming and delivery upon the termination of 
the life estate, was an assignment of title by remaindermen 
to such life tenant. 

We do not so regard this covenant. 

The tenant for life acquired by it no greater or other es- 
tate than that given by the will. 

[2.] Whilst we recognize as sound law the principle, that 
an administrator is not liable to account for property of an 
estate lost or destroyed without any fault on his part, he 
must see to it that he administers the estate according to 
law, by paying, after the expenses of the administration, the 
debts due by the estate, before he turns over to the legatees, 
or heirs, their shares of property. Payment to heirs with- 
out having paid the debts, is illegal, contrary to the oath of 
ofice of administrator, and is very frequently the eause of 
trouble, expense and tedious litigation, all of which can 
easily be avoided by simply obeying the law. 

[3.] The administrator with the will annexed,* it appears, 
within the twelve months after his qualification as adminis- 
trator, paid to the sole heir at law a portion of the estate, 
retaining, as he supposed, in his possession sufficient negro 
and other property to pay the debt or claim in this case, of 
which he had due notice. 

And now he seeks to escape liability to pay said claim, 
by a plea of plene administravit, wherein he alleges the ne- 
gro property had become valueless by the result of the re- 
cent civil war. 

His liability to pay out of his own estate is the penalty 
for not conforming to law. Had he paid the creditor of the 
estate, the loss by the valuelessness 9f negro property would - 





* The Reporter found in the record no mention of a will by Wade Hambleton.—Rep. 
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have fallen on the heir. Having paid the heir what she was 
not entitled then to receive, the administrator’s redress, if 
he has any, must be by suit to compel her to refund. If 
compelled to refund the amount paid irregularly, in this 
way only the administrator and his securities may be saved 
harmless. ) 

Let the judgment below be affirmed. 





Josera Grenn, plaintiff in error, vs. Toe Stare or Goren, 
defendant in error. 


A case having been fairly submitted to a jury, and no error of law having been committed by 
the Court, and there being evidence sufficient to support the verdict, the Court is unwilling 
to trench upon the functions of the jury by sending the case back for a re-hearing. 


Certiorari. In Whitfield Superior Court. Decided by 
Judge Miner. October Term, 1866. 

The plaintiff in error was tried in the County Court on 
an indictment charging him with the offence of forcible 
‘entry and detainer. 

Evidence wastintroduced ; and the Court charged the jury 
as follows: “You have heard the evidence in the case; you 
have heard the law extensively commented upon by counsel 
both for the State and the defendant. You are the judges 
of the law and evidence in this case, and you will determine 
it for yourselves. If you are satisfied from the evidence 
before you, beyond a reasonable doubt, that the matters 
charged against him in the bill are true, it will be your duty 
to find him guilty. If you are not satisfied, beyond a rea- 
sonable doubt, that they are true, then it will be your duty 
to find the defendant pot guilty.” The Court then read 
Sections 4410 and 4411 of the Code, defining the offence, and 
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continued : “If you are satisfied from the evidence that the 
defendant entered into the premises violently, with menaces, 
force and arms, and without authority of law, it will be 
your duty to find him guilty, although he may not be forci- 
bly detaining the premises; and if you are satisfied from 
the evidence that he is forcibly detaining the possession of 
the premises with menaces, force and arms, and without au- 
thority of law, although you may not be able to find he 
forcibly entered the premises, it will be your duty to find 
him guilty.” 

The jury found him guilty, and the Court imposeda fine 
of twenty-five dojlars. 

Thereupon the defendant sued out a certiorari, alleging 
that the verdict was contrary to law, to evidence, and to the 
charge of the Ovurt, and that the charge ifself was contrary 
to law. 

At the hearing of the Certiorari the Superior Court 
affirmed the proceedings below, and refused a new trial. 

This judgment is now complained of. 








Jounson and Granny, for plaintiff in error. 


Pargort, Solicitor General, for the State. 


Lumpkin, C. J. 


We have examined the record in this case, and finding no 
error Of law, and the same being fully and fairly submitted 
to the jury, and they having returned a verdict of guilty, 
we see no occasion to reverse the finding and send the case 
back to be réheard. 

The jury must be allowed to exercise their legitimate 
functions ; that is, to pass upon the facts in all such cases ; 
and we are unwilling to substitute ourselves in their place. 

J = affirmed. 
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Georges W. Sranocu, plaintiff in error, vs. Urntan T. Kenan, 
and others, defendants in error. 


[1.] In anissue of devisavit vel non, the propounder of the will is plaintiff. 
[2.] If one of several caveators die pending the proceeding to probate a will, the propounder 
may proceed and try the case without making the representative of the deceased a party. 


Caveat. In Whitfield Superior Court. Decision by 
Judge Muner. October Term, 1866. 


Michael J. Kenan, Uriah T. Kenan, and several others, 
heirs at law of Owen H. Kenan, deceased, entered their 
caveat to the paper propounded as his last will and testa- 
ment. The Ordinary decided against the will, and the exe- 
cutor appealed to the Superior Court. Michael J. Kenan, 
one of the caveators, died, and his death was suggested upon 
the record. Twelve months afterwards the cause came on 
for trial, when the surviving caveators, by their counsel, 
objected to proceeding with the trial, because the legal rep- 
resentatives of Michael J. Kenan had not been made a 
party. The Court sustained the objection, and this is alleged 


as error. 


Kenan and Axw, for plaintiff in error. 
Dasney, for defendants, 


Waker, J. 


George W. Stancil, the nominated executor propounded 
for proof, in solemn form, a paper purporting to be the last 
will and testament of Owen H. Kenan, deceased, gave 
proper notice to the heirs at law, and several of them ap- 
peared, Michael J. Kenan being one, and filed their caveat. 
Pending the litigation, Michael J. Kenan died, leaving his 
estate, so far as appeared to the Court, unrepresented. Pro- 
pounder appeared in Conrt and insisted on his right to prove 
the will as against the surviving heirs at law, Uriah T. 
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Kenan and the other caveators. The Court refused to per- 
mit the case to proceed until the estate of Michael J. Kenan 
should be represented ; and this is the decision complained 
of. 

[1.] In Potts vs. House, 6, Ga. Rep. 334, this Court deci- 
ded that the propounder of a will holds the affirmative of 
the issue of devisavit vel non, and is, therefore, the plaintiff 
in the proceeding. In effect, it is a suit by the executor 
against the heirs at law to divest their title as heirs at law 
to the entire property of the deceased. The heirs at law 
are all interested in the proceeding, and all of them may 
make themselves parties and resist this action of the execu- 
tor. In this case, several of the heirs at law did resist, and 
the case then became one in favor of the executor against all 
the caveators. 

[2.] Upon the death of one of these defendants, what are 
the plaintiff’s rights as to the trial of the issue? He may 
sue out scire facias to make the representative of the de- 
ceased a party in the cause. Code, Sec. 3355. But is he 
compelled to do so before he can proceed with his case? We 
think not, for the reason, that section 3377 says that in all 
cases against two or more defendants, one or more of whom 
shall have died pending said case or cases, the plaintiff may 
suggest said death of record and proceed to trial against the 
survivors to the extent of their respective liabilities. This 
right was denied the plaintiff, and we think the Court 
thereby committed error. See Henderson vs. Hackney et. al., 
13, Ga. R. 282. Of course the plaintiff will proceed at his 
peril. No judgment can bind Michael J. Kenan’s unrepre- 
sented estate. His personal representative may hereafter 
come in and be heard in behalf of his rights; but this is no 
reason why the plaintiff may not proceed with his case 
against the surviving caveators, and conclude them, and all 
others notified and not objecting, by a judgment upon the 
issues joined as to the validity of the will. 

Judgment reversed. 
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Lorp & Wax, plaintiffs in error, vs. Gzorer B. Wercn, 
defendant in error. 


[1] Service effected after return term of the process. Amendments, when allowable and 


when not—not decided. 
[2] Writ of error dismissed because brought while appeal was pending below. 


Complaint. In Bibb Superior Court. Tried before Judge 
Cotz. May Term, 1866. 


The error alleged in this case was the refusal of the Court 
’ below to dismiss the action, because the process was made 
returnable to the November Term, 1865, and no service up- 
on the defendants, according to the Sheriff’s return, took 
place until May 5th, 1866. 

The transcript of the record sent up to the Supreme Court 
showed that a verdict was rendered for the plaintiff, in the 
Court below, after this ruling; and that the defendants 
(plaintiffs in error here) entered an appeal. The appeal 
bond bears date July 9th, and the Judge’s certificate to 
the bill of exceptions, July 23d, 1866. 

Counsel for defendant in error moved, in this Court, to 
dismiss the Writ of Error, because brought while the cause 
was still pending in the Court below on appeal. 


DsGRrarFENREID, for the motion. 


Por, contra. 


Harris, J. 


[1] Weare precluded from considering whether the Court 
exercised a sound discretion or not, in allowing the process 
of the Court which issued, unquestionably correctly, in which 
there was no error, and was according to the truth of the 
case, to be amended so as to make the date of its issue con- 
form to the service of the Sheriff, in May, 1866; months after 
the period had expired, when, according to law, the writ 
should have been returned to office. We regret this, as it 
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would have furnished a proper case in which to have given 
an expression of opinion, asto whether there are not rational 
and legal limits as to amendments under our statutes; what 
amendments are matters of course, and what are not. 

[2] The transeript of the record shows that the case is pend- 
ing at this time on the appeal. 

The general rule of this Court, and the practice has con- 
formed to it, is not to entertain a writ of error to review any 
judicial errors complained of, whilst a case is thus pending. 

There is nothing presented here why this case should be 
taken without this most useful rule, and, as defendant in 
error has made a motion to dismiss the writ of error for the 
reason assigned, we yield to it. 





Joun S. Rowxanp, Superintendent of the Western & Atlan- 
tic Railroad, plaintiff in error, vs. Mary E. Cannon, de- 
fendant in error. 


The widow of an employee of a Railroad cannot recover for his loss of life, if by his owa 
fault he contributed to the accident which occasioned his death. 


Case. In Fulton Superior Court. Tried before Judge 
Warner. October Term, 1866. 


In July, 1862, Sylvester Cannon was in the employment 
of the Western & Atlantic Railroad as a locomotive engin- 
eer, and, on the Sabbath day, was running an engine at- 
tached to the regular passenger train from Atlanta to Chat- 
tanooga. It was unusual to ran freight trains on the Road 
on Sunday, and on this occasion there was no reason to ex 
pect that any train would be in Cannon’s way, neither he 
nor the conductor of his train having been notified that any 
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had been or would be sent out. In point of fact, however, 
a freight train was started out by the agent of the Road at 
Chattanooga to go to Atlanta, and near Johnson’s Station 
it came in collision with Cannon’s train, and he was killed. 
His widow brought suit against the Road for damages. At 
the trial, it appeared in evidence that by printed rules which 
were in the hands of all engineers, it was not allowable to 
run on that part of the Road at a higher speed than eigh- 
teen miles per hour, and that Cannon, at the time of the 
collision, was running at the rate of twenty miles per hour ; 
also, that if he had been running at but eighteen miles per 
hour, the collision would not have occurred at that place, 
(which was on a sharp curve) and might not have occurred 
at all; that a quarter of a mile further towards Atlanta, the 
trains might have been seen by those upon them in time to 
prevent the accident, though still further on in that direc- 
tion the result of a collision might have been much worse. 
It was in evidence that the rule restricting the speed to 
eighteen miles per hour, had been made on account of the 
condition of the track on that part of the Road,.the iron 
being, when the rule was adopted, scrap iron, but that prior 
to this collision, it had been relaid with good iron, so as to 
become the best part of the Road. The rule, however, had 
not been revoked. On some other parts of the Road, a 
speed as high as twenty-eight miles per hour was allowed 
by the rules. 

The Court, after charging the jury that if the injury was 
caused exclusively by the fault or negligence of the plain- 
tiff’s husband, she would not be entitled to recover, and if 
caused exclusively by other employees of the Road, she 
would be entitled to recover, added that if both parties were 
in fault, the plaintiff might still recover, but the jury should 
find such damages as they thought the plaintiff entitled to 
under the circumstances in proof. 

The jury found for the plaintiff four thousand dollars 
(predicating their verdict, as to the amount, in part on evi- 
dence which is not embodied in the foregoing statement). 
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Whereupon the defendant moved for a new trial, on the 
ground of error in that part of the charge which recognized 
the plaintiff ’s right to recover if both parties were in fault. 

The Court refused a new trial, and that refusal is the error 
now alleged. 


Mywatr and Brxcxtey, for plaintiff in error. 
Baveu and Hoyt, for defendant. 
Lumpxm, C. J. 


The single question in this case is, can the widow of an 
employee of the State Road, if he is killed, recover dam- 
ages for his loss of life, provided he, himself, is guilty, in 
part, of the accident which caused his death ? 

It is well settled, that a passenger or third person may 
recover, though he is partly to blame for the casualty. Does 
the same rule apply to agents of the Road? This depends 
upon the proper construction of the following Sections of 
the Code—(Sections 2054, 2979, 2980)—particularly the last 
of these sections, which reads as follows: “If the person 
injured is himself an employee of the Company, and the 
damage was caused by another employee, and without fault 
or negligence on the part of the person injured, his employ- 
ment by the company shall be no bar to the recovery.” 

From these Sections, it would seem that if the person in- 

_jured is himself an employee of the Company, and the dam- 
age was caused by another employee, without fault or neg- 
ligence on the part of the person injured, his employment 
by the company would be no bar to, the recovery, and, 
therefore, negatively, that it would constitute a bar if fault 
or negligence be imputable to him. The conclusion seems 
inevitable, from the language of the Code; and is it not 
promotive of good thus to interpret the Code? The strictest 
fidelity should be exacted of all the agents; and to allow 
one to hold the Road liable, when he himself contributed in 
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part to the injury, seems to be wrong to the Road and the 
people generally, who are indirectly, but deeply interested 
in the fidelity of the employees. 

Now, it is conceded that Mr. Cannon, the engineer on one 
of the colliding trains, was partly to blame for running it 
at undue speed, and that, too, contrary to the printed rules 
of the Superintendent, which he had in his pocket, and 
which are declared by the Code to bedaws. Notwithstanding 
that other agents of the Road were not guiltless, he partici- 
pated in their violation of rules which are laws to them. 
Is it sound policy to allow him, or his family, to recover, 
when, by reason of this violation of law, several lives, I be- 
lieve, were lost, and extensive injury inflicted upon the ma- 
ehinery of the Road ? : 

But it is not for us to reason about the matter. Such is 
the Code, and we must obey its behests ; and, therefore, re- 
verse the judgment of the Court below. 

Judgment reversed. 











George W. Garmany, Agent of the Mechanics’ Savings 
and Loan Association, plaintiff in error, vs. Yurn G. Rost, 
survivor of Sims & Rust, defendant in error. 


Cotton was stored witha Warehouseman in 1862, and has beenstored there ever since. 
The rates of storage at that time were 25 cents per bale, the first montlf, and 123¢ cents 
foreach subsequent month. It was admitted that the custom of warehousemen was to 
make “ no change in charges on cotton already in store.” Held, that the warehouseman 
was entitled to collect but the rates customary at the time of the storing. 


Possessory warrant. Tried before Judge Vason. At 
Chambers. November, 1866. 


This was a possessory warrant, sued out by the plaintiff in 
error, against the defendant, on the 2d of November, 1866, 
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to recover possession of the cotton specified in the following 
receipt : 


“Received from F, J. Champion, for G. W. Garmany, 
fifty-four four bales of cotton, marked and numbered as per 
margin, in the warehouse of Sims & Rust, at Albany, Geor- 
gia. Said bales of cotton to be delivered only to the order 
of the Mechanics’ Savings and Loan Association, on payment 
of storage, (fire excepted.) 

[Signed, ] SIMS & RUST. 


January 29th, 1862.” 


Endorsed thus, “G. W. Garmany is hereby appointed 
agent for the Mechanics’ Savings and Loan Association to 
receive the cottonfabove referred to, and to ship the same to 
Hiram Roberts, President, at Savannah. Said cotton tobe 
held until the advance and all accumulated expenses are paid. 


[Signed, ] HIRAM ROBERTS. 
Savannah, January 27th, 1866.” 


Admissions made by the defendant. 


1. That the Cotton was stored in the warehouse of Sims & 
Rust, Albany, Georgia, by , on the — day of 
, 18—; that subsequently it was sold to and became 
the property of the Savings and Loan Association, of which 
Hiram Roberts is President’; that on the 29th of January, 
1862, Sims & Rust gave to the Association their warehouse 
receipt for the cotton; that the receipt presented is the one 
given ; that the signature thereto is genuine, and that Hiram 
Roberts’ signature to the instrument on the back of said’ re- 
ceipt, creating G. W. Garmany, agent, etc., is genuine. 

2. That before the war it was the universal and uniform 
custom, and had been for many years, of warehousemen in 
Georgia, and in Albany, Georgia, to charge for storage 25 
cents per bale for the first month, and 12} cents per bale for 
each month thereafter; and that by said custom,. these were 

















110 SUPREME COURT OF GEORGIA. 





Garmany vs. Rust. 





the rates when this cotton was first received, and, also, when 
the aforesaid receipt was given. 

3. That there was a like custom for warehousemen to re- 
tain cotton stored until it was ordered out by the owner. 

4. That they had a right to present the accounts to the 
owners, at any time, for their storage; but it was the cus- 
tom, most usually, to wait until the cotton was ordered out, 
and they did not attempt to enforce their "liens upon cotton 
for storage until after demand and a refusal to pay. 

5. That at the date of the receipt presented, the war was 
in full progress, and most of the cotton stored during the 
war remained in store until the war was over, because it 
could not be shipped to market in consequence of the block- 
ade. 

6. That the books of Sims & Rust show who stored the 
cotton in dispute, to whom it belonged, and where the 
owners lived. 

7. That John G. Cook, agent for G. W. Garmany, did, on 
the 13th of January, 1866,"!make a demand for said Cotton, 
and tender, in payment of storage, seven hundred dollars in 
gold, to which demand and tender the defendant made pre- 
cisely the same reply (copied! below) which he returned to 
the subsequent demand made by H. Morgan, attorney. 

Admissions made by the Plaintiff. 

1. That Sims & Rust received this cotton on the 29th of 
January, 1862, and that storage is due from that date to the 
present time. That the storage, when the cotton was first 
received, was 25 cents per bale, and 124 cents per bale for 
each month thereafter. That these were the customary rates 
at the date of the foregoing written receipt. 

2. That on the 1st of September, 1862, Sims & Rust gave 
notice by advertisement in one of the Albany, Macon and 
Augusta papers, in substance as follows: 


‘‘ WAREHOUSE NOTICE. 
Apany, Grorara, 1st September, 1862. 
All persons having cotton stored in our warehouse are 
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hereby notified, that on and after the 1st day of November, 
1862, our rates of storage for cotton will be 50 cents per 
bale for first month, and 25 cents each month thereafter. 


[Signed,] SIMS & RUST.” 


That the notices were published by all the warehousemen in 
Georgia, and usually gave two months notice, and all parties 
having cotton stored were charged the increased rates. That 
Sims & Rust received the customary rates of storage charged, 
in Confederate money when tendered. That no money was 
ever tendered by plaintiff in payment of the storage on the 
cotton in dispute, until 13th January, 1866, and then only 
25 cents for the first month, and 124 cents for each month 
thereafter. That similar notices to the above were published 
from time to time, increasing the storage, until the surren- 
der. 

3. That since the surrender the customary rate of storage 
in Georgia, and in the city of Albany, on all cotton stored, 
has been 50 cents per bale per month. That this was an 
average, charged and agreed upon by all the warehousemen, 
and has been paid, usually, by all parties having cotton 
stored; and this is the amount claimed by defendant of 
plaintiff in the present currency. 

4, That 50 cents per bale per month on cotton stored du- 
ring the war, is not only the customary charge, but is reason- 
able and just, and only a fair compensation for the amount 
of labor, costs and care bestowed upon the proper protection 
of cotton during the war, and the value of the cotton. That 
owing to the exposed condition of cotton, and a general.dis- 
regard of the rights of property incident to a state of war, it 
was worth more for storage than in a state of peace. 

5. That defendant has proposed to turn over to plaintiff 
all of the cotton except just enough to cover the lien for 
storage, and proffers to turn it all over upon payment of 50 
cents per bale storage. 

6. That it has been the custom. froin time immemorial, for 
warehousemen to change their rates of storage according to 
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the amount of labor, care, and expense necessary in protect- 
ing property stored, but no change in charges on cotton al- 
ready in store. 

7. That the following are the rates of storage charged dur- 
ing the war, two months notice being given before each in- 
crease : 

From 1st Nov. 1862, 50 cents per month, 25 cents. 

“ 4g Masch:1608,)05:..4 062 oR BRE 
“ 1st Sept., 1864, $1.25 “« © $1.00 
* 1st April 1865, $2.25 6 an 


The following is the defendant’s reply to the second de- 
mand made upon him: 

“ Arpany, Nov. 6th, 1866. 
H., Morgan, Esq. : 
Dear Sir: 

Your communication of the 5th instant, signed as attor- 
ney for George W. Garmany, Agent, is received, in which 
you tender me $412 00 in currency, in payment of my claim 
for storage on fifty-four bales of cotton. I respectfully de- 
cline to receive the amount in full liquidationjof my claim, 
but will receive it on account, and place the same to the 
credit of the owners of the cotton. 

I claim storage on the[fifty-four bales of cotton from Jan- 
uary, 1862, to date, 4 years and 10 months, at 50 cents per 
bale per month, amounting to $1566 00. This is the custo- 
mary charge of the warehouses here, and no more. I will 
deliver the cotton upon payment of this,‘claim, or retain in 
my hands to secure it, and deliver the balance, reserving to 
myself the right to sell the cotton lett in my hands to pay 
my claim when I may feel disposed to do so. 

Respectfully yours, 
(Signed) Y. G. Rosr.” 


The presiding Judge awarded the possession to the plain- 
tiff, upon condition of his paying storage at the rate of 25 
cents per bale for the first month, and half that fate there- 
after, up to November Ist, 1862, and 50 cents per month 
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from then up to the time of delivery, with interest. on each 
years’ dues from the first of the succeeding year. 
The plaintiff complains of this judgment as erroneous. 


_ WALKER, J. 


[1.] We reverse the judgment in this case, under the facts 
admitted, upon the ground that Rust is entitled to collect 
but twenty-five cents per bale for the first month, and twelve 
and a half cents for each subsequent month, with interest 
added on the amount due at the end of each year, up to the 
time the money was tendered. Judge Lumpkin and I place 
our decision upon the sixth “ admission by plaintiff,” (a very 
curious “admission,” I must say, to come from the plaintiff) 
“6th. That it has been the custom from time immemorial 
for warehousemen to change their rates of storage according 
to the amount of labor, care and expense necessary in pro- 
tecting property stored ; but no change in charges on cotton 
already stored.” By the “2d admission made by defen- 
dant,” the price of storage was, as above stated—25 cents 
the first month, and 124 the second. Judge Harris thinks 
that the customary rates, at the time of storage became a 
part of the contract, and conld not be changed without the 
consent of the plaintiff, either express or implied. Jn this 
case the result is the same; and we unanimously reverse the 
judgment of the Court below. 





Hamuw J. Coox, plaintiff in error, vs. E. W. Jenxuns, de- 
fendant in error. 


[1.] In this case the award required the partner taking charge of the assets to indem- 
nify his copartner against the firm liabilities. Even if such had not been the terms of the 
award, a Court of Equity should have required such indemnity ; and in either case, there- 
fore, it was ‘(proper not to dissolve the injunction without imposing such indemnity as a 
condition. 
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Under the general prayer for relief, appropriate relief, on the case made should be granted 

[2.] Though discovery be expressly waived, an answer is still necessary as pleading. Whe- 
ther, in such case, the answer can be excepted to by complainant, because not full, &c./ 
not decided. , 


Award. Exceptions to Answer. Dissolution of Injunc- 
tion. In Dougherty Superior Court. Decisions:by Judge 
Corz. June Term, 1866. 


whan 


Cook filed his bill against Jenkins to settle a controversy 
touching the affairs of the late firm of H. J. Cook & Co., a 
copartnership, of which Cook and Jenkins were the mem- 
bers. The bill prayed for an injunction, which was granted. 

On the coming in of the answer, the case was referred by 
the parties to arbitrators, under the act of March 5th, 1856, 
with full power to determine all questions that might arise 
in the case, according to the laws of Georgia, the principles 
of equity, and the rules of practice in the Superior Courts, 
either party having the right to except to the decision made 
upon any legal question, and carry the same to the Superior 
Court for adjudication. 

The submission bore date September 21st, 1865. 

The arbitrators, with the umpire selected by them, ren- 
dered an award; after notice of which, Jenkins filed his bill 
in equity to set the same aside, and prayed for an injunction 
to restrain Cook, in the meantime, from collecting and con- 
troling the firm asets. The injunction was granted; and 
Cook, after answering the bill, moved, at June Term, 1866, 
to dissolve the injunction and dismiss the bill. Before this 

‘motion was heard, counsel for Jenkins excepted to Cook’s 
answer. Counsel for Cook insisted that the exceptions 
could not be entertained, because the complainant’s bill 
expressly waived and disclaimed any discovery, and the 
answer was filed simply to show cause why the injunction 
should be dissolved, and for no other purpose. The Court 
overruled the objection, took up and considered the excep- 
tions ; and this is assigned as error. 

The Court refused to dissolve the injunction and dismiss 
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the bill unconditionally, but ordered that the same be done, 
on condition that Cook give bond to save the complainant, 
Jenkins, harmless on the firm liabilities. The prescribing 
of this condition is complained of as error. 

At the same term of the Court, counsel for Cook moved 
to make the award the judgment of the Court; to which 
motion counsel for Jenkins filed written objections denying 
that the evidence authorized the arbitrators to find, as they 
did, upon certain points; or that the facts were sufficient to 
compel them to award as they did upon certain other points ; 
and alleging, in general terms, that the award was the re- 
sult of accident, mistake and fraud, and a violation of the 
law and of the articles of submission. 

To these objections, counsel for Cook deminrseds The 
Court overruled the demurrer, refused the motion to make 
the award the judgment of the Court, and ordered an issue 
to be made up on the objections. This, also, is assigned as 
error. 

Irvin, for plaintiff in error. 








Strozier and Sars, for defendant. 
Harris, J. 


[1.] The defendant in error, upon receiving notice of an 
award having been made against him in the matters of dif- 
ference between him and plaintiff in error, under the arbi- 
tration act of 1856, filed his bill in equity to set aside said 
award, and prayed and obtained an injunction to restrain 
his copartner, Cook, from collecting and controlling, whilst 
the litigation was pending, the partnership assets. The bill was 
answered, and objections filed to the sufficiency of the an- 
swer. A motion was made by plaintiff in error to dissolve 
the injunction, which was granted on the condition that 
Cook give bond and security to indemnify and save Jenkins 
harmless as to the firm liabilities. This requirement is as- 
signed as error. 

It seems to us that this condition is substantially in accor- 
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dance with the award; but even if the arbitrators had failed 
to make such provision, a Court of Equity should have 
promptly interposed in behalf of the defendant in error. It 
would have been a great outrage to divest the defendant, 
however badly he may have acted, of all the assets of the 
firm—all his interest in the firm property—all power to col- 
lect, or control, or interfere with any of it; indeed, to put 
all in the unlimited and uncontrolled disposition of Cook, 
and leave defendant stripped of all property and power, 
without any protection or indemnity against the demands or 
suits which might be made against him as a copartner. We 
apprehend that it belongs, necessarily, to the office of chan- 
cellor, when decreeing relief, to give, in every case under 
the general prayer, such relief as is appropriate, whether 
specifically asked or not. This power would have enabled 
the Judge below to have exacted security against the mis- 
application of the partnership assets; but the indemnity re 
quired was such as the award authorized, as by it the firm 
debts were to be paid by Cook. 

All objections to the award having been waived by the 
counsel for the defendant in error, we are relieved from 
at all looking into the volumnious transcript of the record 
accompanying the bill of exceptions. 

[2.] Nor is there any necessity for considering and deci- 
ding in this case, whether a party defendant to a snit in 
eugity is relieved from the duty of making a full and respon- 
sive answer to the bill becanse complainant has waived any 
discovery from defendant as a witness. It is very certain 
that an answer (notwithstanding the change made by statute) 
is still as necessary as a pleading as ever, and as such cannot 
be dispensed with. Many reasons occur to us why an an- 
swer, though discovery be waived, should still be full and 
responsive. Certainly, it is the safer course to adhere to old 
forms until they may be abandoned by authority. In thus 
expressing ourselves, we desire it to be understood that we 
do not thereby decide the point made; it will be decided 
only after full argument and careful deliberation. 

Let the judgment below be affirmed. 

















MILLEDGEVILLE, DECEMBER TERM, 1866. 117 


Evans vs. Walker. 








Wim M. Evans, plaintiff in error, vs. James R. Warxer, 
defendant in error. 


Under the Ordinance of the Convention, the Judge has no right to tell the jury not to con- 
sider evidence of the value of Confederate currency at the time the contract was made, 
and restrict them to the value at the time the debt became due. The Ordinance being 
valid, it follows indisputably that the charge and refusal to charge were erroneous, 


* 


Complaint. In Taylor Superior Court. Tried before 
Judge Worritt. October Term, 1866. 


Evans sued Walker on a prommissory note, for one thou- 
sand dollars, dated May 4th, 1863, and due the 4th day of 
May next thereafter. 

The plaintiff admitted that the consideration of the note 
was Confederate Treasury notes. It was agreed that at the 
date of the note the value of Confederate Treasury notes 
was one dollar in: gold for five dollars of them, and that 
when the note became due the value was twenty dollars in 
Confederate Treasury notes for one in gold, and that at the 
time of trial Federal currency was at 45 per cent. discount 
for gold. 

The Court charged that the note being given for’ Confed- 
erate notes, the presumption was that it was payable in the 
same currency, and the jury should ascertain the value of 
Confederate money at the time the note fell due, and find a 
verdict for the amount they might find due on that basis, 
with 45 per cent. added for the depreciation of Federal cur- 
rency, with interest from the date of the note. 

Counsel for plaintiff requested the Court to charge the 
jury that they might also take into consideration the value 
of the Confederate notes at the time they were borrowed, 
and render a verdict on that basis on principles of equity. 
The Court refused to charge as requested. To the charge, 
as given, and the refusal to charge, plaintiff excepted. 

The jury returned a verdict for the plaintiff for $77.50, 
with interest and cost. 

8 
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Casiness & Pexptes, for plaintiff in error. 
B. Hirt, for defendant. 
Lumpkin, C. J. 


Was the charge given to the jury in this case, as well as 
his refusal to charge, as requested by plaintiff’s counsel, cor- 
rect? Wethink not. The Ordinance passed by the Con- 
vention, the 8th of November, 1865, Section 2, provides: 
“That all contracts made between the first of June, 1861, 
and the first of June, 1865, whether expressed in writing or 
implied, or existing in parol, and not yet executed, shall re- 
ceive an equitable construction, and either party in any suit 
for the enforcement of any such contract, may, upon the 
trial, give in evidence, the consideration and the value 
thereof at any time, and the intention of the parties as to 
the particular currency in which payment was to be made, 
and the value of such currency at any time, and the verdict 
and judgment rendered shall be on principles of equity : 
Provided, that contracts executed within the time specified, 
and which were simply in renewal of original contracts 
made before the said first day of June, shall stand upon the 
footing of contracts executed before hostilities commenced.” 

We concede there is trouble in giving to this Ordinance a 
proper construction. But our conclusion is this: that in 
that class of contracts embraced by it, to-wit, those made 
between the first of June, 1861, and first of June, 1865, the 
proper course to be pursued is this: Let the Judge who has 
the case to try, give the Ordinance in charge—the whole 

Ordinance—(not that every portion of it applies to every 
case that comes up) and then instruct the jury to consider 
the whole, not for the purpose of making a different con- 
tract from that entered into between the parties, but to as- 
certain their true meaning and intention, giving an equita- 
ble construction to the agreement, and then return a verdict 
on the principles of equity. We certainly think that the 

























































MILLEDGEVILLE, DECEMBER TERM, 1866. 119 


Calhoun vs. Tullass, 








Convention intended to give to the jury more than the ordi- 
nary discretion, delegated to jurors, which should be re- 
spected. by the Courts, unless flagrantly abused to the man- 
ifest wrong and injury of the parties. 

Now, in the case before us, the Court excluded the jury 
from considering the valine of Confederate currency at the 
time the note was given, or at any time thereafter, except 
when the debt fell due. True, the evidence was admitted ; 
but of what avail was it to admit the proof, and then to ex- 
clude it from being considered by the jury. And this is 
certainly in'the very teeth of the Ordinance, if the words 
“value of such currency at any time,” have their appropri- 
ate meaning. Many of this class of contracts, embraced in 
the Ordinance, are impossible to be literally performed 3 as 
when payable in Confederate money, for instance. In this 
and all such cases the jury will have to arrive at what is 
equitable between the parties, and find accordingly. 

Judgment reversed. 





James M. Catuoun, and others, plaintiffs in error, vs. James 
A. Tut1ass, and others, defendants in error. 


[1.] One who purchases land subject to judgment liens, and contracts to pay off the judg 
ments, will not be aided by equity to prevent the collection of such judgments out of the 
land, if he fails to pay them off in conformity with his contract. 

[2.] The purchaser of notes secured by mortgage may foreclose the mortgage at law by 
using the name of the mortgagee for his use, even against the consent of the mortgagee, 
by giving proper indemnity. 


In Equity. In Catoosa Superior Court. Demurrer. De- 
cided by Judge Miner. November Term, 1866. 


‘This was a bill filed by Tullass and others, vendees of a 
certain settlement of land situate in Catoosa county, against 
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Nichols, of the State of Florida, their vendor ; Calhoun, of 
the county of Fulton, a judgment creditor ot Nichols ; 
Paris, of the county of Dade, another judgment creditor of 
Nichols; and X. G., T. G. and C. D. McFarland, of the 
county of Walker, mortgagees of the same land, under said 
Nichols. 

‘ The case made by the bill was, in substance, as follows : 
On the teath day of July, 1863, the complainants purchased 
said land {rom Nichols (who then resided in Catoosa county) 
at the price of $35,000 00 in Treasury notes of the Confed- 
erate States, and Nichols executed to them his deed of con- 
veyance with warranty of title. Nichols was then indebted 
to a large amount. There were many judgments and exe- 
cutions against him, as well as several mortgages on the 
land. It was a part of the contract that the vendees should 
proceed to take up the mortgages, judgments, executions 
and debts against Nichols, binding upon the land, to the 
amount of $35,000 00, if there should be so much; and if 
not, the remainder of the purchase money was to be paid to 
Nichols. But as it was unknown whether said debts were 
more or less than the purchase money, or whether the ven- 
dees, after paying the latter in full, would have a good and 
unincumbered title to the land, it was distinctly understood 
and agreed by and between the vendees, the vendor, and the 
mortgagees, that the vendees should take up the mortgages 
and executions, and hold the mortgages open as their prop- 
erty to save themselves from loss in the event it became 
necessary for their protection—that the money received by 
the mortgagees was notin payment of the mortgages, nor so 
to be, unless the vendees received a good and unincumbered 
title to the land. 

The vendees went on and paid out to and for the vendor, 
in the aggregate, $34,773 55; of which $6,863 00 was paid 
to the vendor himself, under the belief that enough of the 
purchase money remained to take up all the liens on the 
jand; and under a like belief notes against him were taken 
up to the amount of $4,349 96. The executions taken up 
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amounted to $1,515.95, and the mortgages to $15,707 91. 
The mortgages, without being entered, satisfied or marked 
paid, were delivered over to the vendees, and are still held 
by them ; the understanding with the mortgagees at the time 
the latter received the money upon them being that said 
mortgages were to remain open in the hands of the vendees 
as their property, and for their protection in the event it 
became necessary. The mortgagees would then have execu- 
ted to the said vendees a written assignment or transfer of 
the mortgages, but by mistake it was omitted, and they now 
decline to do so. 

The vendees placed in the hands of an agent $1,771 37, 
to take up two executions and a note against the vendor, one 
of the executions being that in favor of Paris, one of the 
defendants in the bill, which money the parties refused to 
receive, and it was lost. 

Ten executions against the vendor, older than the mort- 
gages, have been levied upon one of the lots of land em- 
braced in the purchase, worth to the settlement $1,500_00, 
and it has been sold under the levy, and is a total loss to the 
vendees. There are yet outstanding executions older than 
the mortgages to the amount of $3,500 00, which will have 
to be paid out of the land, as the vendor has no other prop- 
erty subject to them. The land is not worth more in cur- 
rency than $10,000 00—less than enough to pay the mort- 
gages—and, after paying the older executions, will not sell 
for half enough to satisfy them. 

Calhoun’s execution is for over $4,000 00. Paris’ is for 
$1,500 00, or near that amount. Both of them are younger 
than the mortgages, but older than the purchase of the land 
by complainants. They have both been levied on the land, 
and complainants have interposed claims which are now 
pending in Catoosa Superior Court. 

Complainants allege that they cannot foreclose the mort- 
gages at law, because they have not been assigned or trans- 
ferred. Also, that, under existing circumstances, there being 
mortgages and older and younger judgments, with the right 
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of the complainants to have the mortgages foreclosed unset- 
tled, the rights of the several parties claiming the proceeds of a 
sale of the land uncertain, and the complainants, therefore, 
unable to determine how or whether to bid at all for the 
land. Persons interested in causing it to bring as much as 
possible would, at any sale of the same under these younger 
executions, be embarrassed, if not deterred from bidding, so 
that the land would not sell for its full value, and the said 
Nichols and his creditors would almost necessarily be in- 
jured. * 

The bill prayed : 

1. For a foreclosure of the mortgages and for a cancella- 
tion of the deed from Nichols to the complainants ; or, that 
the deed stand, and that the land be sold free from doubts, 
clouds, and suspicion as to the title, and the proceeds distri- 
buted to the mortgagees and judgments according to law. 

2. For an assignment of the mortgages by the mort- 
gagees, or for foreclosure without such assignment. 

3. For an injunction restraining Calhoun and Paris from 
selling the land under their executions, and from pressing 
the claim cases to a trial. 

4. For general relief. 

Discovery from the defendants, or any of them, was ex- 
pressly waived. 

The defendants demurred to the bill on various grounds : 

1. For multifariousness. 

2. For the improper joinder of Calhoun and Paris as de 
fendants to the bill. 

3. For want of equity. 

4. For want of equity as to Calhoun and Paris; and be- 
cause the subject matter of the bill, as to them, -was already 
before a Court of law, and the remedy at law complete. 

5. For want of jurisdiction, as to Calhoun and Paris. 

The Court overruled the demurrer, and that is the error 
complained of. 


‘¢ 











MILLEDGEVILLE, DECEMBER TERM, 1866. 123 


Cannon vs. Tullass, 











Catnoun and Brown, for plaintiffs in error. 


Axi, for defendant. 
WALKER, J. 


[1.] Complainants contracted to take up the liens which 
were upon the land of Nichols, provided said liens should 
not exceed $35,000; and, in consideration of such obliga- 
tion, received a warranty deed to a valuable settlement of 
land. In compliance with their contract, they paid some 
$18,000, or perhaps $19,000, leaving some $9,000 still, to 
which gaid land is subject. They now aska Court of Equity 
to enjoin the persons holding these outstanding liens from 
proceeding to enforce them. In other words, complainants 
take a deed to the land, pay nothing to the owner, but obli- 
gate themselves to pay these creditors, fail to do so, and ask 
that the creditors be restrained from making their money 
out of the land—the very money complainants promised to 
pay, in consideration of a conveyance of the land to them 
To state the case is to decide it, it seems to me. Complain- 
ants failed to comply with their contract, and asked to be 
relieved {rom the consequences of such failure; this is the 
whole case. It is needless to say a Court of Equity will do 
no such thing. 

[2.] But the complainants say they have mortgages pur- 
chased from the Messrs. McFarland which were‘ not assigned 
to them, and that it is necessary to go into Equity to fore- 
close them, because the mortgagees refuse the use of their 
names. Without expressing any opinion as to the effect of 
the complainants foreclosing mortgages against their own 
land, and to which, when they comply with their contract, 
they will have a clear and unincumbered title, we will say 
they have a right to use the names of the mortgagees for 
their use in a proceeding to foreclose. If the mortgagees 
object to such use of their names, the complainants may in- 
demnify them against costs, &c., and use their names, even 
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against their consent, in favor of the ends of justice, as has 
frequently been done in actions of ejectment. Fain vs. 
Garthright, 5 Ga. Rep. 6. English vs. Register, Ga. R. 
387. There being no equity in this bill, the Court erred in 
overruling the demurrer. 

Judgment reversed. 





Witt1am Tayror, in right of his wife, and as Guardian of 
Avotpuos T., James A. and Marra Mouauon ; and Josrra 
A. Davis, in right of his wife, plaintiffs in error, vs. 
Tuomas J. Frit, in right of his wife, and as Guardian of 
Inpta H. Movenon; and Josern A. Davis, Administrator 
of Tuomas Movanon, deceased, defendants in error. 


[1.] The errors complained of, must be plainly and distinctly set forth in the Bill of Ex- 
ceptions. 

[2.] When the family of a decedent embraces two sets of children, each set is entitled to 
anallowance of furniture, orto an equivalent in lieu thereof. 

[8.] The Constitutionality of a law is not to be called in question by a Court unless abso- 
lutely necessary. 

[4.] The Ordinance of 1865, for adjusting contracts according to equity, construed ; and its 
constitutionality affirmed. 


Award by Judge Cuarx. At Chambers. August, 1866. 


Mrs. Taylor and Mrs. Davis, together with the three min- 
ors of which Taylor is guardian, are the children of Thomas 
Monghon by his first marriage. Flint married the widow 
of Thomas Moughon, and is guardian of her child, the off- 
spring of Moughon’s second marriage. 

After Moughon’s death, the appraisers appointed by the 
Ordinary to set apart a years support, ete., to his family, as- 
signed to the minors by the first marriage, among other 
things, ten thousand five hundred and forty-three dollars in 
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Confederate Treasury notes, “as an offset to the furniture 
set apart to Mrs. Moughon and child.” 

In March, 1865, and afterwards, the widow, now Mrs. 
Flint, bought of the administrator, property to the amount 
of $27.897, in Confederate Treasury notes, with the under- 
standing that such sum should be receipted for by her as a 
part of her distributive share of her deceased husband’s es- 
tate. 

In August, 1866, all the parties to this writ of. error sub- 
mitted to Judge Clark, with leave to except to his decision, 
divers matters touching the estate of Thomas Moughon ; 
among them the following questions : 

What amount, in present currency, shall be paid by the 
administrator to the guardian of the three minors, in lieu of 
such portion of years support as has not been consumed by 
them, or appropriated to their use? 

What amount, in present currency, shall be accounted for 
by Thomas J. Flint, in right of his wife, in lieu of said sum 
of $27.897, in Confederate currency ? 

In the award rendered by Judge Clark, he held, on the 
first question, that the appraisers were not authorized by 
law to allow the sum given as a set-off to the furniture set 
apart to the widow and her child, and he, therefore, disal- 
lowed that item altogether. 

The second question he disposed of by reducing the 
$27.897, in Confederate currency, to its value in gold at the 
time the property was purchased, holding that the Ordinance 
of the late Convention, in so far as it permits a valuation of 
property at any time other than the time of the contract,:is 
unconstitutional, because the legal presumption is, that par- 
ties enter into a contract with reference to the value of 
property at the time when the contract is made, and not at 
a former or subsequent period. 


« 


Irvin, for plaintiffs in error. 


Hives & Hosns, for defendants. 
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Harris, J. 


[1.] We have found it very difficult to collect from the 
bill of exceptions the grounds of error, which are alleged, 
generally, to exist in the decision of the many questions sub- 
mitted to Judge Clark. A more imperfect bill we have 
never seen; carelessly drawn, and without the assignment of 
a specific error. 

This laxity we are determined to arrest. 

The bill of exceptions must contain the assignments of 
error, plainly and distinctly set forth. Nothing, it appears 
to us, can be easier than for counsel bringing up a case for 
review, to state the ruling or decision of the Judge, and 
wherein the error exists. 

It will be our duty, upon motion, to dismiss, with costs, 
hereafter, such imperfect bills of exceptions ; and, it is to be 
hoped, that no weak indulgence will lead us to tolerate such 
gross violations of positive rule. 

But we have had to encounter other denlndastsiniiiaa ; the 
case was not argued, nor were we furnished with briefs of 
the points made, and of the authorities to support them. 

Under such circumstances, without the assistance to which 
we were entitled, we have had to grope our way through 
the record upon a voyage of discovery. 

Thus situated, if we shall have failed to have compre- 
hended the case, the causes which have led to such a result 
have been indicated. 

[2.] It occurs to uz that the Circuit Judge erred upon the fifth 
point submitted for his decision, in disallowing the award 
made by the appraisers to the first set of children of Thomas 
Moughon, deceased, of ten thousand five hundred and forty- 
three dollars, in Confederate Treasury notes. As the law 
making distribution of intestate estates contemplates equality, 
we do not perceive how its spirit can be preserved where 
there are two sets of children, as here, but by assigning, in 
kind, furniture to the elder set, as is required to be set apart 
for the widow andher children. Whilstit is true there is no 











MILLEDGEVILLE, DECEMBER TERM, 1866. 127 


Taylor, et. al. vs. Flint, et. al. 








express provision requiring this to be done, it is very evident 
that it should be done, unless the elder set of children should 
have received the full shares to which they were entitled in 
other property. Whether they had received an equivalent 
for furniture, in other kinds of property, or not, we are una- 
ble to gather from the record; we have, therefore, inferred ’ 
that they had not. 

[3.] In reference to the opinion expressed by the Judge 
as to the Ordinance of the Convention being wnconstitutional, 
if wt permits or seems to permit a valuation to be affixed at 
a time different from the contract, we deem it unfortunate 
that he should have expressed an opinion even hypothetically. 
It was unnecessary, as it was apparent in his view the Ordi- 
nance was constitutional by confining the valuation to the 
time of the contract. His award should have been specific 
and in accordance with that view of the Ordinance which 
he deemed constitutional, and if with it thus made either 
party should have been dissatisfied, then the question, upon 
being brought. here, would have required a direct decision 
whether the Judge’s interpretation of it was right. 

It is a rule of the highest Court in the United States, and 
which has been repeatedly and most emphatically approved 
and followed by this Court, never to allow the constitution- 
ality of any law or Ordinance to be drawn into question 
and decided upon, unless such decision should be found to 
be absolutely necessary to a disposition of the case. 

We would be pleased to see our brethren of the Cireuit 
Bench carefully observing the rule stated, which we deem to 
be eminently wise, productive of harmony in the co-ordi- 
nate departments of government, and which was first an- 
nounced by the most illustrious Judge America has yet pro- 
duced—Chief Justice John Marshall. 

[4.] In the ease of Slaughter, administrator, vs. Culpepper 
et. al., from Mitchell county, decided at this Term, we have 
expressed our opinion as to the constitutionality of that 
Ordinance. In that case, it washeld that the Ordinance did 
not affect the contract itself, but was intended to prescribe a 
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rule of evidence so as by all the lights which could be 
thrown on a transaction, the contract might be ascertained, 
and then enforced on principles of natural equity; or, in 
other words, of compelling, as far as practicable, men to ad- 
just their controversies upon the golden rule of doing unto 
others as they would be done by. 

Let the. judgment below be made to conform to this 
opinion. : 





JonatHan A. Vircin and Samoer S. Viner, plaintiffs in 
error, vs. Paut 8. Duvxrs, defendant in error. 


The purchasers of property agreed to pay for it to the vendor, who was to discharge certain 
debts out of the money thus received. The purchasers performed their part, but the 
vendor did not pay off the debts according to his undertaking. Held, that the purchasers 
will not be compelled, in Equity, at the instance of the creditors, to pay said debts. The 
purchasers are not trustees for the creditors. 


In Equity. In Bibb Superior Court. Motion for New 
Trial. Decided by Judge Corr. November Term, 1866. 


Prior to September 3, 1853, Dinkins, the defendant in 
error, being the holder of an execution against one Van- 
Valkenburgh, entered into a contract with one Marcus A. 
Franklin, who held a mortgage upon some and had condi- 
tionally bought other property of the said VanValken- 
burgh’s, not to press said execution against said property ; 
and Franklin, on his part, agreed to cause the execution to 
be provided for or paid out of said property. 

Subsequently to the making of this contract, Franklin 
and the plaintiffs in error entered into the following : 

“ Georgia, 

Bibb County, 

We, the undersigned, being desirous of 
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purchasing of Marcus A. Franklin, the property known as 
the VanValkenburgh property (describing it): Now, this is 
to make known that we oceupy the above described property 
simply as tenants at will of said Franklin, until we shall 
pay or cause to be paid to him the following sums, namely : 
Six thousand five hundred and fifty-six dollars, together 
with lawful interest upon the same from date: (also, certain 
notes described) also the executions against said VanValken- 
burgh in the hands of John Rutherford—said executions be- 
ing in favor of Paul Dinkins. * * The acknowledgment 
of M: A. Franklin as to the notes and executions referred 
to, shall bea sufficient identification. Now, the conditions 
of the contract are such, that so long as we shall pay to said 
Franklin the sum of $300.00, every two months until the 
above amounts, namely, $6.556.00, thenotes * * andthe 
executions * above mentioned, are fully paid, we are to 
remain in. undisturbed possession and use of said property ; 
and when said sums are fully liquidated, the said Franklin 
shall make full and sufficient titles to the property. * * * 

Provided, nevertheless, if we or either of us should fail 
to make the payments upon the day and month as above 
agreed upon, namely, $300.00 on the first day of every se- 
cond month, the first payment falling due on the 1st Sep- 
tember, 1853, and the succeeeding payments on the first day 
of every second month thereafter, until the full liquidation 
of the sums hereinbefore mentioned, then this tenantcy con- 
tract is void, and of no effect, and we admit the right of 
said Franklin to the above described property to be in full 
force, together with the power to dispossess us at discretion : 
Als», such sums as may have been paid to said Franklin, 
shall not be reclaimed by us, nor shall they bear interest 
from date of payment, but shall accrue to said Franklin as 
payment for rent of said property. 

In witness whereof, we have hereunto set our hands and 
seals, September 3, 1853. 








J. A. VIRGIN, [L.S.] 

SAM’L 8. VIRGIN, [L.S.] 
Witnesses—A. A. MENARD. 
GEORGE PAYNE.” 
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“T agree to be bound by the above contract in all par- 
ticulars. 
MARCUS A. FRANKLIN, [L.8.”] 

In April, 1866, Dinkins filed his bill in Equity against 
the two Virgins, praying that they might be compelled to 
perform specifically the foregoing covenant in his behalf, 
by paying to him the amount due upon his said execution 
against Van Valkenburgh. 

At the trial the facts were agreed upon by counsel as fol- 
lows: “That the contract set out in the bill was mutually 
executed by M. A. Franklin and defendants; that the fi. fa. 
spoken of therein, as being in favor of Paul Dinkins, was 
then, and now is, the property of said Dinkins, and so 
known to defendants; that in the settlement between the 
defendants and Franklin’s Administratrix, evidenced by the 
receipt, the substance of which is copied on this paper, said 
Dinkins’ fi. fa. was not spoken of, nor any money specific- 
ally paid by defendants for the extinguishment of said fi. fa., 
nor has it been paid to plaintiff, or to Franklin or his repre- 
sentatives, unless the said receipt proves it ; that defendants’ 
answer sets up and relies upon said receipt; that the bill 
correctly sets out the agreement between Franklin and 
Dinkins as to providing for said fi. fa.; that the Virgins 
made a full settlement with Franklin’s Administratrix, and 
got title to the property specified therein; and that said re- 
ceipt certifies the settlement to be in fall of the stipulations 
of the Virgins’ agreement with Franklin’s estate. 

Copy Receipt. 

“The stipulations and payments under the within con- 
tract have been fully complied with by a settlement and 
compromise this day made with Messrs. J. A. & 8. 8. Vir- 
gin, this April 13, 1859. 

: L. N. WHITTLE, 
Attorney for Mrs. M. A. Franklin, 
Executria of M. A. Franklin. 

The jury found and decreed in favor of the complainant, 

after which the defendants moved for a new trial : 
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1. Because the jury found contrary to the evidence. 

2. Because the Court erred in charging the jury there 
was privity between Dinkins and defendants, arising on the 
contract between defendants and Franklin; and that he 
could recover on such contract, notwithstanding the receipt 
of Franklin’s representatives extinguishing the said contract, 
and in full of the stipulations of the Virgins’ agreement 
with Franklin contained therein. 

3. Because the Court erred in charging the jury that, 
after a full settlement with Franklin, Dinkins had a right 
to open the settlement and explain such receipt; and if the 
jury believed the Dinkins fi. fa., agreed to be paid by the de- 
fendants, had not been paid, they ought to find for the com- 


plainant. 
The Court refused a new trial, and that is complained of 


as error. 


Loosrane & Bacon, for plaintiffs in error. 
Rurserrorp, for defendant. 


Lumpkin, ©. J. 


% 

Dinkins’ execution not having been paid under the agree- 
ment between Dr. Franklin and the Virgins, the question is, 
can a Court of Equity hold the Virgins as trustees for Din- 
kins’ debt, and they decreed specifically to pay it? We think 
not. 

They never stipulated to perform the contract of Septem- 
ber, 1853, made with Dr. Franklin for the benefit of Mr. 
Dinkins. They never undertook to pay him, or cause him 
to be paid, by Franklin, one dollar. In fixing the amount 
that the Virgins were to pay Franklin, Dinkins’ debt is men- 
tioned, and in this connexion only. But for this purpose it 
never would have been referred to. 

The evidence shows that the Virgins have punctually kept 
what seemed to be a rather stringent contract. The whole 
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consideration for the purchase made of Franklin has been 
discharged. If Dinkins. can look to any other. person than 
VanValkenburgh to pay his execution, equity would seem 
to point to another, and not the Virgins. That Franklin 
could be charged as trustee for Dinkins may be admitted ; 
but we totally deny the liability of the Virgins to be made 
trustees under this agreement. What privity is there be- 
tween them? None. As to Franklin being made a trustee 
for Dinkins, we withhold our judgment on that point, as it 
is not made in the case now before us. 

We have examined carefully the authorities of Gordon vs. 
Gordon, 3, Swanston 399, and the long note appended to the 
report; also, the case of Gregory and Parker vs. Williams, 
. 8, Merivale 580, and the marked distinction between these 
two cases and the one before us is, in the former there is 
privity in contract ; in the latter there is none. 

As to the proposition to open the receipt executed by Dr. 
Franklin’s estate to the Virgins, the same objection applies. 
What right has Dinkins to interfere in this matter? It is 
between third parties, and any settlement between them does 
not concern him. If any property has been transferred by 
Franklin to the Virgins belonging to Van Valkenburgh sub- 
ject to Dinkins’ execution, his lien is not displaced, unless 
his agreement with Franklin has had that effect. 

Judgment reversed. 





AxsRraHaM Dyson, plaintiff in error, vs. Susannan E. Bucxam, 
Executrix of So.omon G. Becxam, deceased, defendant in 
error. 


[1.] The formal words of the jurat to answers to interrogatories may follow the names of 
the commissioners, as well as precede them. 

[2.] A nonsuit should not be awarded, if there be any evidence upon which a verdict for the 

plaintiff could be rendered, 











MILLEDGEVILLE, DECEMBER TERM, 1866. 133 


Dyson vs. Beckam. 








Complaint. In Calhoun Superior Court. Tried before 
Judge Crarxe, September Term, 1866. 


This was a suit upon an open account for $374.38, the 
main item of which is for work and labor on lot of land No. 
265, 4th district, Calhoun county, $350.00. 

On the trial, interrogatories tendered by the plaintiff were 
objected to, on the ground that the jurat was not certified to 
by the commissioners. 

The names of the commissioners were signed on the left, 
immediately under the interrogatories, followed by the jurat, 
arranged thus: 

“A, B. Com. 
*C. D. Com. 

Sworn to and subscribed,” &c., &e. 

The Court sustained the objection—ruled out the inter- 
rogatories, and plaintiff excepted. 

The defendant objected to the statement in the depositions 
of Benjamin H. Jones, hereinafter set forth, and to the same 
statement made by several of the witnesses, “ That the land 
on which plaintiff lived and put the improvements belonged 
to Solomon G. Beckam,” and to all parol evidence, as being 
incompetent to show title or interest of Beckam in the land. 
The Court sustained the objection, but allowed the witnesses 
to make the statement, saying that he would regulate or 
qualify the matter in his charge. 

,;. The plaintiff introduced the following evidence: 

Thomas M. Maund says plaintiff went upon the lot of 
land belonging to Beckam, in the life time of Beckam, and 
put improvements thereon, consisting of a dwelling house, 
kitchen, smoke house, horse lot, stable and shelter, a well, a 
garden, and cleared up five or six acres of land, worth, alto- 
gether, $350.00. After the improvements were made, 
Beckam sold his settlement of land, and with it his lot (No. 
265.) After this sale witness heard Beckam say to plaintiff 
that he would pay him (plaintiff) out; that three hundred 


or five hundred dollars wasno money to him (plaintiff) Wit- 
9 
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ness understood this conversation to relate to paying plain- 
tiff for the improvements on the lot. 

Kinion Strickland says that. plaintiff put pnbrovetiits 
worth $300 on lot of land No. 265, belonging to Beckam. 
In a conversation between plaintiff and Beckam, soon after 
plaintiff commenced the improvements, Beckam said he 
(Beckam) had promised to clear him (plaintiff) twenty acres 
of land; but, finding he could not do so, offered instead to 
let plaintiff cultivate a part of Murchison place. When 
Beckam sold out he sold lot No. 265 also. 

David E. Lewis says that the improvements were worth 
$300. Beckam sold this lot with the improvements when 
he sold his other land. Plaintiff was on the lot two, or a 
part of two yeafs, using the improvements as he placed them 
there; but they were worth nothing for rent, as he was car- 
rying on the improvements all the time. Witness hada 
conversation with Beckam and plaintiff shortly after Beckam 
sold out. Beckam, in speaking of plaintiff’s removal from 
the lot, said that he (Beckam) would pay him (plaintiff) out ; 
that three hundred dollars, or five hundred dollars was no 
money to him (Beckam.) 

Benjamin H. Jones—deposition—Plaintiff lived on and 
improved a lot of land belonging to Solomon Beckam, during 
his life time. He put up a dwelling, kitchen, smoke house, 
corn crib, stable and well, garden and yard pailed in, and 
made a small clearing—all worth five hundred dollars. Wit- 
ness did not hear Beckam say anything about it. Plaintiff 
went on the land in the woods. Witness lived about four 
miles distant. 

The plaintiff here closed, and defendant moved for a non- 
suit, which was ordered, and plaintiff excepted. 


C. B. Woorxn, for plaintiff in error. 


Srroziex and Dunn, for defendant. 


W.xer, J. 
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[1.] The interrogatories of certain witnesses were rejec- 
ted because the jurat was not certified to by the commis- 
sioners, The ground of objection was that the names of the 
commissioners were signed immediately above, and not be- 
low the words “sworn to,” &c. No question was made as 
to the fairness of the testimony; no denial that the state- 
ment that the answers were sworn to by the witnesses was 
made by the commissioners themselves. We apprehend the 
difficulty arose from the want of experience on the part of 
the commissioners, who were probably persons not accus- 
tomed to the execution of interrogatories. They, however, 
make the proper certificate; and the fact that it follows, 
rather than precedes their names, is not sufficient to exclude 
the testimony. 

[2.] Ought the Court to have nonsuited the plaintiff? The 
rule on this subject is, “that if there be any evidenze upon 
which a verdict could be rendered, the case should not be 
withholden from the jury.” Tyson et. al. vs. Yawn, 15 
Ga. Ff. 493. Was there any evidence in this case upon 
which a verdict could be rendered? There is an abundance 
of proof that ‘plaintiff did a considerable amount of work 
on the land of defendant’s testator, and the only question is 
whether it was done at his “instance and request.” Two or 
three of the witnesses speak of the testator promising to 
“pay the plaintiff out,” &c., but these promises were made 
after the work had been done. ‘ One witness—Kinion Strick- 
land—says (I copy from the bill of exceptions) “that he 
heard a conversation between plaintiff and said Beckam, 
soon after plaintiff’ commenced the improvements, in which 
Beckam said that he had promised plaintiff, when he came 
upon said lot of land to make the improvements, that he would 
clear him twenty acres of land; that he found he could not 
do so; but instead thereof he would let plaintiff cultivate a 
part of the Murchison place.” Without deciding whether 
this was sufficient evidence or not, we think there is evi- 
dence upon which a verdict might be rendered, and that, 
therefore, the plaintiff had a right to have a jury pass upon 
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the merits of his case; and that the Court, in denying him 
this right, committed error. 
Judgment reversed. 





Jony J. Ruey, plaintiff in error, vs. James E. Marni, de 
fendant in error. 


The Deputy Marshal of the State, having in his hands an execution issuing from the Dis- 
trict Court of the United States, in favor of A—against B—levies the same on the prop- 
erty of C, which he sells, and appropriates the proceedsto A, the plaintiff. Held, that 
an action of Trover will lie at the instance of C, against the Deputy Marshal, to recover 
the value of said property, with the interest thereon. 

When slaves are wrongfully converted, previous to emancipation, the plaintiffis entitled to 
recover the value thereof. 


Trover. In Bibb Superior Court. Tried before Judge 
Core. May Term, 1866. 


This action was brought by Martin, the defendant in er- 
ror, against Riley, the plaintiff in error, for the conversion 
of a negro slave named Jack. 

At the trial, the plaintiff declared his option to take a ver- 
dict for the value of the negro, not for the negro himself. 

The case made by the evidence was substantially as fol- 
lows : 

The negro was sold in 1858, by John Martin to the plain- 
tiff below, James E. Martin, for $900.00. A bill of sale 
was made, and the purchase money paid, but the negro re- 
mained in the possession of John Martin. Afterwards, John 
Martin acted as the agent of James E. in a copartnership 
bar room business, the other partner being one Joseph A. 
Boon. He also, as the agent of James £., hired the negro 
to Boon, or rather, it would seem, Boon took an interest ot 
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one-half in the negro’s services for about five months, and 
paid one-half his wages. 

While the possession was in John Martin and Boon, the 
negro was levied upon asthe property of John Martin, by Ri- 
ley, the plaintiff in error, as Deputy Marshal.of the District 
Court of the United States, by virtue of an execution from 
that Court, against John Martin and Lindsey H. Durham. 
Durham having, to save his own property from levy, point- 
ed out the negro to Riley and the Attorneys for the plain- 
tiffs in execution, to be levied upon, and having also given 
to Riley, to indemnify him, a mortgage upon negroes. 

Under this levy, the negro Jack was sold on the 8th of 
August, 1860, by Riley, as Marshal ; and was purchased by 
James E. Martin, the defendant in error, and the purchase 
money ($1.000.00,) was paid by the latter to the former, 
and by the former to the Attorneys for the plaintiffs in ex- 
ecution. The value of Jack, at that time, was gbout $800 
or $1.000. 

The Court was requested by Riley’s counsel, to charge as 
follows : 

1st. That the defendant, having in levying upon the ne- 
gro Jack, acted as Deputy Marshal of the District Court of 
the United States, under instructions of the plaintiff in ex- 
ecution, by virtue of a fi. fa. in his hands, issued upon a 
subsisting judgment obtained in said Court, his levy and 
seizure of the negro was not a tort, and he was not guilty 
of a conversion ; and therefore, the plaintiff is not entitled 
to recover in this action. 

2d. That the slave, Jack, having been emancipated by the 
action of the Federal Government, the loss of the slave fell 
upon the owner : That the plaintiff’s right to recover in Tro- 
ver depends upon his title; and if the jury believe that the 
evidence established title in the plaintiff to the negro Jack, 
he could not recover his value, and they would find accord- 
ingly. 

These charges the Court declined to give ; but instructed 
the jury that in this case, the levy and possession of the ne- 
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gro by defendant was a conversiun, and would authorize 
the plaintiff to recover the value of said negro, if: they be- 
lieved, from the evidence, that the plaintiff owned the ne- 
gro, and that such levy was made, and defendant took pos- 
session of him. Also, that if the jury believed, from the 
evidence, that the plaintiff was the owner of the negro, and 
that the defendant levied upon and took possession or con- 
trol of him, and that his value was also proven, the plain- 
tiff was entitled to recover his value, with interest thereon 
from the time of the conversion, and they would find accor- 
dingly. 

The jury found for the plaintiff one thousand dollars, 
with interest from August 8th, 1860. 

It is now alleged that the Court erred in refusing to 
charge as requested, and in the charge as given. 


E. A. & J. T. Niszer, for the plaintiff in error. 
Warrtte for defendant. 


Lumpkin, C. J. 


Riley, as Deputy Marshal of the State, levied an execu- 
tion from the District Court of the United States, upon a 
negro, as the property of John Martin, as defendant in exe- 
cution. Riley takes the negro into his custody, sells him, 
and appropriates the proceeds to the plaintiffs in fi. fa. The 
defendant in error brought Trover against Riley, to recover 
the value of his property thus taken under an execution 
against John Martin. The Marshal was induced to make 
this levy by Durham, the security of John Martin, giving 
him a mortgage to indemnify him for so doing. Emancipa- 
tion has rendered this security valueless. But is this a suf- 
ficient reason to justify Riley in thus using an execution to 
sell the property of James E. Martin? The conversion of 
Riley being previous to emancipation, he, of course, must 
pay the value of the negro. James E. Martin, having re- 
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purchased the negro at the Deputy Marshal’s sale, he, of 
course, loses the negro by freedom ; and Riley the benefit 
of his mortgage taken from Durham. So that manumission 
is not only a two-edged sword, but rather like the flaming 
sword placed at the East of the garden of Eden, at Adam’s 
expulsion, turning every way towards the community. 


Judgment affirmed. 





Aten Gay, Sr., plaintiff in error, vs. Witt1am L. Mrrcuett, 
Executor of Roserr Taytor, deceased, defendant in 
error. 


One who goes into the possession of land as a mere “squatter,” disclaiming title, holds 
as tenant at will of the true owners, and cannot, by secretly attorning to another, change 
the character of his possession so as to make it adverse. 


Motion for New Trial. In Early Superior Court. De- 
cided by Judge Crarxe. April Term, 1866. 


An action of complaint, brought by the defendant in error 
against the plaintiff in error, to recover a lot of land, was 
tried before Judge Perkins, at April Term, 1861, of Early 
Superior Court. 

Gay, the defendant in the Court below, had a paper title 
from the State down to himself. The executor of Taylor, 
the plaintiff in the Court below, relied upon color of title 
and possession under it for more thanseven years. To make 
out such possession, it was necessary that the oceupancy of 
one Daniel Kirkland should be counted ‘as the possession of 
Taylor, and there was evidence tending to show that Kirk- 
land, although he subsequently attorned to Taylor, held orig- 
inally under one Richard Gay who held under Carry, a 
squatter. There was no evidence that Allen Gay, Sr., or 
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those under whom he claimed, had any notice or knowledge 
of Kirkland’s recognition of Taylor’s title. 

The Court charged the jury, among other: things, rw 
where a party goes into possessiou of fends diselaiming title, 
he is a mere squatter, and holds in subordination to the 
rights of the trae owner—-not as his tenant, and, therefore, 
not for him; that, going in as a squatter, his possession is 
not adverse, and, not being his tenant, can, after being in, 
agree with another to hold for him, and it is not necessary 
that the knowledge of such change of possession should be 
brought home to the true owner to make such possession ad- 
verse. 

The jury having found for the plaintiff, the defendant 
moved for a new trial, on the ground of error in this charge, 
and on varions other grounds. 

The motion was heard by Judge Ccarke, at April Term, 
1866, who overruled it, and refused a new trial. This is the 
error alleged. 








Hoop, for plaintiff in error. 
Dovetass, for defendant. 


Judge Harris did not preside, one of the parties being a 
relative. 


Water, J. 


As early as the case of English vs. Register, 7 Ga. LR. 
389, this Court decided that when the tenant in possession 
disclaims having any title to the premises, the presumption 
of law is that he holds the possession im subordination tothe 
title of the true owner. In delivering the opinion, Judge 
Lumpxin, p. 391, says: “The legal principles which I assert 
and maintain are, first, that he who hasa perfect legal paper 
title to the land, is presumed in law to be seized and pos- 
sessed thereof. Second, that such seizin and possession is 
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co-extensive with the right specified in such paper title, and 
continues in such true owner of the land, until he is dis- 
seized or ousted from such possession by the actual posses- 
sion in another, under color of title or a claim of right. 
Third, that the statute of limilations does not commence to 
run against the true owner of land, who is presumed in law 
to be in the possession thereof, until he is dzsseized and 
ousted of such possession by the actual possession of another, . 
who enters upon the land, under color of title, hostile in its 
inception to the title of the true owner ; or when one enters 
upon the land and takes actual possession thereof, without 
paper title, under a claim of right.” This has been, ever 
sinee, the doctrine of this Court. In Lawson, administrator, 
vs, Cunningham, administrator, 21 Ga. R. 454, this Court 
decides that, “A possession that in its commencement is 
not adverse, becomes adverse only when the holder, chang- 
ing his mind, itends it to become adverse, and knowledge of 
such his change of mind ‘comes to the true owner.” In 
Stamper vs. Griffin, 20 Ga. PR. 312, the point decided by the 
Court is stated in these words: “He who has the title to 
land, is to be deemed to be in the seizin and possession of 
it, and to continue so until ousted thereof by an actual pos- 
session in another, under a claim of right. The possession 
of one who enters, disclaiming title, is to be considered as a 
possession by the consent,of him who has the title; nor will 
a continuance of this possession avail to mature a title under 
the statute of limitations, until the character of the posses- 
sion has been changed, either by a declaration to that effect, 
communicated to him who has the title, or by the exercise of 
acts of ownership ¢nconsistent with a tenancy by the consent 
of him who has the title.” In delivering the opinion of the 
Court, p. 324, Judge Benning says: “Therefore, we think 
that if Booty entered as a ‘ sguatter’—entered disclaiming 
title, he was to be considered as holding the possession as 
tenant at will to the true owner, and as remaining such ten- 
ant until something happened which might serve to notify 
the true owner that Booty had ceased to hold as such tenant, 
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and was holding adversely to him. What this something 
would have to be, we do not undertake to specify. We 
think, however, it would have to be somewhat more than a 
private attornment to the tenant to another claimant of the 
land.” From these anthorities, it follows that the Court 
erred in overruling the motion for a new trial; and instead 
of giving to the jury the charge, as set outin the 8th ground 
of the motion, he should have charged: That if Curry went 
into possession of the premises in dispute as a mere “‘squat- 
ter,” disclaiming title, and sold his claim to Richard Gay, 
and Gay to Daniel Kirkland, that Kirkland’s possession 
would be in subordination to the title of the true owner, 
and not hostile thereto. And that in order to make such 
possession adverse, something must be shown to have hap- 
pened which might serve to notify the trne owner that Kirk- 
land ceased to hold as his tenant, and was holding adversely 
to him; and the mere private attornment to some one also 
claiming the land without any legal title thereto, would not 
be sufficient to change the possession from a subordinate to 
an adversary character. 


Judgment reversed. 





rd 


Grorcz T. Barrier, plaintiff in error, vs. Harrett N. By- 
grs maker, and Tuomas J. Saunpers, indorser, defendants 
in error. 


The maker of a note, and one endorsing it, “‘to be liable in the second instance,” cannot be 
sued together in the same action. 


Complaint. In Butts Superior Court. Tried before 
Judge Speer, September Term,}1866, 
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This action was upon a promisory note, made by Byers, 
and endorsed by Saunders as follows : “I endorse the with- 
in in the second instance, for value received, Sept’r. 15th, 
1860.” 

The suit being against the maker and endorser jointly, 
counsel for the latter moved to dismiss it as to him. 

The Court granted the motion, and this is assigned as 


error. 





Bartietr & Provpret, for plaintiff in error. 


Henprick, for defendants. 
Lumpxty, C. J. 


I feel strongly inclined to sustain this action. I can see 
some decided advantages growing out of such a practice. I 
hope the Legislature will make it lawful. The endorser is 
usually more interested than the holder of such a note in 
contesting the insolvency of the maker ; and the verdict, of 
the jury might be so moulded under the Code, as to first 
pursuing the property of the maker, the adjustment of costs, 
&c., as to make it work well, as on suits in administrator's 
and guardian’s bonds. But the difficulty is, the endorser is 
not liable to‘an action, until the insolvency of the maker is 
established, and he notified of the fact. To institute a suit 
against him before this, would seem contrary to principle 
and his contract. He ought not to be harrassed with a suit 
before this condition precedent is performed. 

Upon the whole, however reluctantly, we feel constrained 
to affirm the judgment. 


J udgment affirmed. 
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Tar Georaia Rarroap & Banxine Company, plaintiff in 
error, vs. Joun L. Kirxparrtox, defendant in error. 


The act of 1859, pamp. p.~48, except {so far as it is incorporated in the Code, is re- 
pealed; and, therefore, although the injury in this case was committed in DeKalb, suit 
should have been brought in Richmond county. 


Trespass. Demurrer to Declaration. Decided by Judge 
Warner. In DeKalb Superior Court. October Term, 1866. 


The suit was brought by the defendant in error against 
the plaintiff in error in October, 1866. The declaration 
alleged a trespass upon the land of the plaintiff below, situ- 
ate in DeKalb county,jwhere the action was brought, by the 
Railroad Company, committed in the year 1865, by enter- 
ing upon said land, and cutting down and destroying the 
trees and underwood thereon. The declaration also con- 
tained a count in trover for divers cross-ties, the property of 
the plaintiff, alleging a conversion of the same by the de- 
fendant, in said county. 

It was admitted that the principal office of the defendant 
was, and ever had been; in Richmond county. 

Defendant demurred to the declaration, and moved to dis- 
miss the same, on the ground that the Court had no juris- 
diction of the cause of action. 

‘The Court decided in favor of the jurisdiction, and re- 
fused to dismiss the cause; and this is assigned as error. 


Gienn & Son and Brecxuey, for plaintiff in error. 

Canpier, for defendant. 

Watxer, ‘J. 

Had the Superior Court of DeKalb county jurisdic- 
tion of this case? The act of 1859, pamp. 48,says: “No 


suit against a Railroad Company in this State shall hereafter 
be dismissed for want of jurisdiction in the Court in the 
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county in which said suit may be pending, or hereafter 
brought ; provided the road of such company is located in, 
or shall run through, the county in which such suit is or 
may be pending; provided, further, the cause of action arose, 
or the contract was made, or to be performed in the county 
where the suit is instituted.” The Code, sec. 3313, says: “AW 
civil cases in law (eacept as hereinafter provided) shall be tried 
in the county wherein the defendant resides.” Section 3317 
provides for suing Railroad companies in the county where 
the cause of action originated, for the recovery of damages 
caused “ by the running of the cars or engines ;” and, also, 
on all contracts to be performed in the county where suit is 
brought.” Here, it will be observed, the words “ the cause 
of action arose, or the contract was made,” and which are 
found in the Act of 1859, are omitted. These two classes 
are not within those excepted out of the general provision 
made by section 3313.. We think, therefore, that the two 
sections of the Code cited show clearly that a case like this 
must be sued “where the defendant resides;” that Rich- 
mond, and not DeKalb county, has jurisdiction of this case ; 
and that the action must be dismissed. 

Judgment reversed. 





Cuartes J. Jenkins, plaintiff in error, vs. Taz: Mayor and 
Town Counc. of the Town of Thomasville, defendants. in 


error. 
City authorities, under the usual grant of power contained in their charters, cannot by 


ordinance declare those acts offences against the city, which by the general law are de- 
fined and made punishable as offences against the State. 


Certiorari. In Thomas Superior Court. Decided. by 
Judge Hansuun, July, 1866. 
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On the 23d of January, 1866, the plaintiff in error was 
tried in fourteen cases, by the Mayor, in the Municipal 
Court of Thomasville, upon charges of having, on the 11th 
of the same month, furnished to colored men spirituous liq- 
uors, in violation of an ordinance of said town. 

He presented no plea to the jurisdiction, written or ver- 
bal—was present at the trial, and took part in the examina- 
tion of the witnesses. 

He was convicted and ordered to pay a fine of fifty dol- 
lars in each case, which he did. 

The negroes to whom he furnished the liquors were sol- 
diers of the United States, stationed at Thomasville; and 
their commanding officer arrested him and turned him over 
fpr trial to the Mayor, the officer himself assisting the Mayor 
in the investigation. 

The ordinance under which he was tried was of a date 
anterior to the abolition of slavery, and was as follows: 

* * * “And any person selling or giving spirituous 
liquors to a negro not his own, or person of color, on con- 
viction before the Mayor, shall be fined not exceeding fifty 
dollars.” 

His counsel carried one of the cases, by certiorari, to the 
Superior Court, and at the same time signed, with the Mayor, 
the following written agreement: 

“Tt is agreed by the Mayor and Council of Thomasville, 
and the counsel of defendant, that the above cases may be 
consolidated, or that the one case may be carried to the 
Superior Court by the certiorari, for the purpose of deter- 
mining the question as to whether the Mayor and Council 
had jurisdiction or right to determine the cases, and that the 
decision in the one case, or the cases consolidated, shall con- 
trol and govern all the other cases.” 

The grounds taken in the petition for certiorari were : 

1st. That the act charged was not punishable under the 
statutes of Georgia, or by the corporate authorities of Thom- 
asville. 

2d. That the ordinance became inoperative by the aboli- 
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tion of slavery, and was in conflict with the Constitution of 
the United States, and with the Constitution and laws of 
Georgia. 

3d. That by reason of the abolition of slavery and the 
establishment of equal rights, the ordinance had become 
null and void. 

4th. That the offence, if any, was indictable and triable 
alone in the Superior Court by jury, and the corporation 
Court had no jurisdiction. 

At the hearing in the Superior Court, the presiding Judge 
dismissed the certiorari and sustained the judgment below, 
holding that the party ought to have pleaded or excepted to 
the jurisdiction in the first instance. 


Sewarp and Wrieut, for plaintiff in error. 
ALExanpbsr, for defendants. 
Lumpkin, C. J. 


The plaintiff in error was arrested and tried on fourteen 
cases by the municipal authorities of Thomasville for selling 
spirituous liquors to free persons of color, contrary to the 
ordinances of said town; and, on conviction, was fined $50 
in each case. 

The State having passed a law upon the same subject, to al- 
low the authorities of Thomasville to punish it as an offence 
against their ordinances, would be either to oust the juris- 
diction of the State in the premises, or to punish the offence 
twice—once by the State, and again by the town. 

There is another objection to this proceeding. In these 
cases the accused was tried by the Mayor and Council with- 
out the intervention of a jury ; whereas, in the State Courts, 
he is entitled to the benefit of this Constitutional privilege. 
21 Ga. Rep. 80. 

The line is not very accurately drawn where municipal 
power ends and State authority begins. The former hag 
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ample space to legislate without trenching upon the juris- 
diction of the State. In all doubtful cases, it would be bet- 
ter for the corporate authorities to arrest and commit the 
offender for trial before the proper State tribunals. 

There is another difficulty in this case. Since our anti- 
slavery ordinance was passed, is there any such class as 
“free persons of color?” We have “freedmen;” but be- 
cause of African descent, can they be called technically and 
properly now “free persons of color,” as they were under 
the old law? Free persons of color were restrained by the 
law, as it formerly stood, from doing many things which 
freedmen can now do without let or hindrance. What I 
would suggest is this: Is there now, and can there be, any 
such crime as that of selling spirituous liquors “to free per- 
sons of color?” Iknow that we have a statute which de- 
clares that all offences shall be punished under the law which 
existed at the time the offence was committed, notwithstand- 
ing its subsequent repeal. But does this provision apply 
when the status of the person is changed entirely? I for- 
bear to enlarge upon this subject. 

Judgment reversed. 





Joun D. Dopey, plaintiff in error, vs. Cuartes Love, de- 
fendant in error. 


[1.] A Court of law should, in a proper case, grant a continuance, to allow a party who 
has an equitable defence to enjoin the proceeding at law. 

[2] If @ material witness be a surety on the bond of a tenant, given under the act of 1866, 
the Court hearing the case should allow another surety substituted, to make the wit- 
ness competent. 


Statutory proceeding against tenant holding over. In 


Clay Superior Court. Tried before Judge Cuarxs, June 
Term, 1866. 
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Love, by his agent, made the requisite affidavit, and pro- 
cured a summary process to remove Dudley from certain 
premises as a tenant holding over. Dudley, on the 21st of 
May, 1866, made his counter-affidavit, denying the tenan- 
cy, and gave bond for double rent, &c., in compliance with 
the statute, with one Peterson as security. The papers were 
returned to the June Term of Clay Superior Court, which 
was held some twenty or twenty-five days thereafter, at 
which time Dudley presented to the presiding Judge a bill 
praying an injunction against this proceeding at law, and 
setting up an equitable defence to the same. The Judge 
heard the application for injunction, and refused it becanse 
the bill did not allege that certain Confederate money de- 
posited by Dudley in his own safe, after making a tender of 
it to pay for the premises, had been kept by him for Love 
until it became valueless. In about one hour after this de- 
cision was made, the summary ‘proceeding} came up in its 
order for trial, and counsel for Dudley moved for a contin- 
uance, so that he might have time to amend his bill to meet 
the objection against granting the injunction which the 
Judge had specified, declaring his intention to make the 
amendment. The Court refused to grant a continuance. 


In the course of the trial, Dudley introduced as a witness, 
Peterson, the security on his bond, who, as the record shows, 
had knowledge of several facts material to the case. Upon 
his competency being objected to by the plaintiff, on the 
ground of his being security on the bond, Dudley offered to 
substitute other solvent and sufficient security, or to give a 
new bond with like security, and thus make Peterson com- 
petent ; but the Court refused to permit this to be done, and 
ruled out Peterson’s evidence. 

A verdict was found for the plaintiff; after which, the 
defendant moved for a new trial on numerous grounds, 
among them, the refusal to grant a continuance, and ‘the 
rulings of the Court touching the witness, Peterson. 

A new trial.was refused, and this is complained of as error. 

10 
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Bower, for plaintiff in error. 
Hoop, for defendant. 
Watxer, J. 


[1.] We think the Court should have continued the case, 
to allow defendant to prepare his bill, so that he might be 
able to set up his equitable defence. The proceedings had 
been instituted within less than a month ; from a verdict in 
that case, there was no appeal ; defendant had used due dili- 
gence in preparing his bill, except that it lacked an allegation 
which the Judge deemed important, and which allegation 
the counsel stated he intended to put in ; and we must be- 
lieve his statement. With this addition to the bill, the 
Court had in effect, decided that the party was entitled to 
an injunction to restrain the common law proceeding ; and 
under this state of facts, ought not the case to have been 
postponed *until the defendant could have prepared his plead- 
ings? We think so most clearly. 

[2.] We think the refusal of the Court to permit Peter- 
son to be relieved from liability, so as to make him a com- 
petent witness, was an error. It is a common practice, 
sanctioned by repeated decisions of this Court, to allow a 
party to release a surety by the substitution of other good 
security, in order to make the first surety competent wit- 
ness ; and we see no good reason why the same practice 
should not prevail in cases of this character. The statute 
simply requires that the tenant tender a bond with good se- 
curity for the payment of the sum which may be recovered 
against him on the trial : Acts 1865-6, p. 35. It is immate- 
rial who the surety may be. He might be Peterson, or any 
other “good security.” For these reasons, we reverse the 
judgment, and award a new trial. 


Judgment reversed. 
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JosenH B. Jonss, and others, Executors of Henry P. Jonzs, 
plaintiffs in errorr, vs. Joun T. Sazwmaxe, and wife, de- 
detendants in error. 


[1.] Until the adoption of the Code, lands acquired after the making of a will, did not pass 
by the will, which operated only upon such rea] estate as the Testator owned at the time 
of executing and publishing his will. 

[2.] Prima facie, the execution of a codicil to a will of lands, so execnted itself as to be 
capable within the statute of passing lands, is a republication of the original will, and 
the effect of such republication is, to make the will operate in the same manner as if ex- 
ecuted at the time of such republication, unless a special intent is manifest in the codi- 
cil to restrain such operation, and give it a less extensive effect. In other words, it 
brings down the will to the date of the codicil, making the will speak as if of that date. 
That is, both will and codicil should be taken as one entire instrument. 


In Equity. In Burke Superior Court. Bill, ete. Tried 
before Judge Hoox. May Term, 1866. 


This cause involved, besides other things, certain lands in 
the county of Emanuel, of which Henry P. Jones died 
seized, and which were acquired by him between the time 
of executing his will and the time of executing the codicil 
thereto. 

His will bore date March 28, 1850, and consisted of 
twenty-two items, the tenth of which was as follows : 

“T further desire and direct that all the land which I may 
“own at my death in the county of Emanuel, in said State, 
“ shall be divided into four parts, or shares, as nearly equal 
“in quantity as may be, and equalized in value in the man- 
“ner specified in item ninth for the shares in Burke county : 
‘One of said shares in Emanuel county I give to each of my 
“sons William B. Jones, Henry W. Jones, and James V. 
“¢ Jones, for and during the period of their respective natural 
“lives only, subject to the same limitations and remainders 
“as are mentioned in item fourth. The remaining fourth 
“share, I give to my son Joseph B. Jones, and his heirs for- 
* ever.” 

The codicil bore date September 27, 1853. It described 
the will, giving the time and place of making it, and the 
names of the attesting witnesses. It then went on, in three 
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items, to make changes in the eleventh, twelfth, thirteenth, 
fourteenth and fifteenth items of the will. A part of the 
fourth and last item of the codicil was as follows: 

“Tt being my purpose, in the foregoing bequests to said 
“daughters and granddaughter, to equalize their real estate 
“herein given them, I direct that the land remaining after 
‘“‘ making up the last share devised to my said granddaughter, 
“ Josephine V. Brazeal, and not herein devised in that por- 
“tion of my said last will and testament preceding the four- 
“teenth and fifteenth items, shall be sold, and the proceeds 
“thereof, or so much as may be necessary, be divided 
“amongst my said daughters and granddaughter, to equal- 
“ize their real estate with the real estate given to my sons: 
“That is, if the shares of said daughters and granddaugh- 
“ter are not already respectively equal to the shares of my 
“sons; and if said proceeds shall be more than enough for 
“this purpose, the excess shall be equally divided amongst 
“my children and granddaughter; but if not sufficient, I 
“make no other distribution for that purpose.” 

The Court charged the jury as follows: “The other point 
made by the bill is, that there were lands purchased after 
the will of testator was executed, and do not pass under that 
will, but do pass under the codicil which was subsequently 
made. It is new the law of Georgia, under our Code, that 
all property acquired subsequent to the making of the will, 
shall pass under it, if its provisions be sufficiently broad to 
cover it. But this was not so at the time this will was made, 
as to real estate: and it is my opinion that it (the real es- 
tate in this issue) falls under the operation of, and is to be 
controlled by the codicil.” 

The jury decreed accordingly: and the charge of the 
Court is assigned as error. 


Srarngs, for plaintiffs in error. 


SHEwMakg, for defendants. 
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Lumpkin, C. J. 


We fully appreciate the reasoning of Judge SraRnes 
against the rule in England, originating, no doubt, as he 
very properly contends, in Fendal policy, to-wit: That real 
estate passes by the will of the testator, which he owned at 
the time of its execution, upon the notion that a devise affect- 
ing lands is merely a speciesof conveyance. Hence the dis- 
tinction between devises and testaments of personal chat- 
tels. The latter will operate upon whatever the testator 
dies possessed of; the former only upon such real estate as 
was his at the time of executing and publishing his will. 
Wherefore, the rule that no after-purchased lands will pass 
under such devise, unless subsequent to the purchase or con- 
tract, the devisor republishes his will. 


The following note is appended by Mr. Justice Coleridge, 
in his edition of Blackstone: “It was long a prevailing 
vpinion that, if a man devised particular lands by name, 
which he had not at the time, but afterwards purchased, or 
devised all lands which he should die seized of, that such de- 
vises would be valid. And it is curious that Chief Justice 
Saunders, a consummate lawyer, under this impression, de- 
vised all lands which he had, or afterwards should have 
in Fullham. His executors were Holt and Pollexfen, Chief 
Justices, and Sergeant Maynard, who differed as to the va- 
lidity of the devise, the Sergeant holding the opinion which 
is now established, and the two Chief Justices that which 
has been determined not to be law. Lawrence vs. Dodwell, 
1 Lord Raym. 438. Holt, however, lived to change his 
opinion ; and the law is now settled as laid down in the text.” 


The Statute, 1 Viet. c. 26, abolished this distinction be- 
tween real and personalestate, and enacted that all property, 
of whatever kind, of which a man is posssessed or enti- 
tled at the time of his death, passes by his will; as the in- 
strument now, with reference to the. real and personal es- 
tate comprised in it, speaks and takes effect as if executed 
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immediately before the testator’s death, unless a contrary in- 
tention appears by the document. itself. 

It seems, therefore, that the British Parliament, including 
the House of Lords, disregarding the rights of primogeni- 
ture, were in advance of our own State in changing the law 
upon this subject, other considerations prompting them to 
make this change. 

It is needless to remark, that, until the adoption of the 
Code, this Court did not feel itself authorized to change so 
important a rule of the well-established law ; and, therefore, ° 
uniformly held that after acquired lands would not pass by 
a will previously made by the testator. It is now the law 
of Georgia, under the Code, that all property acquired sub- 
sequent to the making of the will, shall pass under it, if its 
provisions be sufficiently broad to cover it. But this pro- 
vision was not in operation at the time this will was made, 
and hence it does not fall under its operation. 

Secondly, plaintiffs in error insist, however, that if they 
be wrong in the above position, they are right in holding 
that the execution of the codicil by Henry P. Jones was a 
republication of the will, and thereby all lands purchased 
by him in the county of Emanuel, after the execution of the 
will, and before the codicil, passed by the will. That such 
is the law, unless there is something in the codicil which ex- 
pressly contravenes these provisions of the will; that when a 
man republishes his will, the effect is that the terms and 
words of the will should be construed to speak with regard 
to the property he is seized of at the date of the republica- 
tion, just the same as if he had such additional property at 
the time of making his will. 

To the contrary, the Court below held, that the lands 
bought by the testator after the making of the will, and be- 
fore the execution of the codicil, passed under the codicil, 
and are to be controlled by it. 

We extract from the case of Haven vs. Foster 14 Mass. 
Rep. 534, the rule now settled by the authorities upon this 
subject, namely: “That prima facie the execution of a cod- 
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icil to a will of lands, so executed itself as to be capable, 
within the statute, of passing lands, is a republication of 
such original will; and that this is more especially and une- 

» quivocally the case where the codicil contains words declar- 
ing and confirming the original will to be in force, either in 
whole, or so far as it is not altered or revoked by the codicil 
itself; that the effect of such republication is to make the 
will operate in the same manner as if executed “ at the time 
of such republication, unless a special intent is manifest in 
the codicil to restrain such operation and give it a less ex- 
tensive effect; and that where the will contains a residuary 
clause or words of general description sufficient to embrace 
all or any particular description of real estate, of which 
the devisor is seized, the effect of such republication is to — 
make the will take effect and operate upon and pass any real 
estate falling within such description, which may have been 
purchased by the testator, after the date of the will and be- 
fore the re-publication, unless there is a manifest intent, ex- 
pressed in the codicil itself, to confine the operation of the 
will thus republished to the same estate which the testator 
held, and upon which the will operated at the period of its 
first execution.” 

It only remains to apply these rules to the case under con- 
sideration. This will bears date March 28th, 1850, and con- 
sists of twenty-two items, the tenth of which is as follows: 

“T farther desire and direct that all the lands which I 
may own at my death, in the county of Emanuel, in said 
State, shall be divided into four parts, or shares, as nearly 
equal in quantity as may be, and equalized in value in the 
same manner specified in item 9th for the shares in Burke 
county. One of said shares in Emanuel county I give to 
each of my sons, Wm. B. Jones, Henry W. Jones and James 
V. Jones, for and during the period of their‘respective nat- 
ural lives only, subject to the same limitations and remain- 
ders as are mentioned in item 4th. The remaining four 
shares I give to my son Joseph B. Jones and his heirs for- 
ever.” 








’ 
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» <The codicil bore date September 27th, 1853, giving the 
time and place of making it, and the names of the attesting 
witnesses. It then went on, in three items, to make changes 
in the Lith, 12th, 13th, 14th and 15th items of the will. A 
part of the 4th and last item of the codicil was as follows : 

“Tt being my purpose, in the foregoing bequest to said 
daughters and granddaughter, to equalize their real estate 
herein given them, I direct that the land remaining after 
making up the last share devised to my said granddaughter, 
Josephine V. Brazeal, and not herein devised in that portion 
of my last will and testament preceding the 14th and 15th 
items, shall be sold, and the proceeds thereof, or so much as 
may be necessary, be divided amongst my said daughters 
and granddaughter, to equalize their real estate with the 
real estate given to my sons; and if said proceeds shall be 
mora than enough for this purpose, the excess shall be 
equally divided amongst my children and granddaughter ; 
but if not sufficient, I make no other distribution for that 
purpose.” 

Is there anything in this codicil which expressly contra- 
venes the provisions of the will? We think not; and, such 
being the case, the effect of the re-publication of the codicil 
is to bring down the will to the date of the codicil, and to 
inake both will and codicil speak as of the date of the latter. 
In other words, as though both were one entire instrument. 
Consequently, we reverse the judgment of the Court below. 

Judgment reversed. 








Rionarp B. Covineton, plaintiff in error, vs. Corurans & 
Ex.sort, defendants in error. 


Av attachment issued on the $d of April, 1866, returnable to the'Zaferior Court, is amend - 
able by inserting the word,'County”’ instead of “Inferior.” 
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~ Certiorari. In Floyd Superior Court. Decided by Judge 
Featuerston. Julv Term, 1866. 


On the third of April, 1866, an attachment for a debt of 
twelve hundred dollars, was issued by a Justice of the Peace, 
at the instance of the defendants in error, against the plaintiff 
in error, and made returnable to the Jnferior Court, May 
Term, 1866. At said Term of the County Court, the defend- 
ant in attachment moved to dismiss it, on the ground that 
after the 17th day of March, 1866, the Inferior Court had no 
jurisdiction of such a case. 

The County Court so ruled, and passed an order dismissing 
the attachment. 

Upon Certiorari, the Superior Court reversed said order, 
and directed the cause to be reinstated. 

This is now complained of as error. 


ALEXANDER, for plaintiff in error. 


Unperwoop & Smrru, for defendants. 
Wa ker, J. 


We find no error in this record. The Justice was by law 
authorized to issue the attachment; in this, he was acting as 
a ministerial officer, and the mistake in the name of the 
Court to which he made the attachment returnable, was 
amendable. The County Court was substituted for the In- 
ferior Court; the powers of the latter transferred to the 
former ; and the semi-annual terms of the County Court held 
at the same times as the Inferior Court had been. The de- 
fendant was not ignorant of the Court to which the process 
was returned, for he appeared at the proper term,’ and ob- 
jected to the proceedings, because a single word “Inferior” 
had been used by the mistake of a ministerial officer for the 
word “County.” The time for such trifling is past. 

This case is unlike the case of Gresham vs. DeLauny, de- 
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cided, at the last June-Term of this Court, for the reason 
that in the case at bar the officer had. authority to issue the 
process, while in the case at last term the authority had been 
expressly taken away fromhim. It was insisted in the argu- 
ment that the case of Aycock vs. Aven, 25 Ga. R. 694, controls 
this case. We prefer to place our decision on the ground 
already stated. We think we see reasons which, perhaps, 
might make an essential difference between the cases, as well 
as between Gresham vs. DeLauny, and Aycock vs. Aven 


J udgment affirmed. 





Carter Hearp, (a person of color) plaintiff in error, vs. Tue 
Srate or Grorata, defendant in error. 


The verdict in this case was not contrary to evidence. The killing was murder, not man- 
slaughter. 


Murder. In Fulton Superior Court. Tried before Judge 
Wagner. July Special Term, 1866. 


After a verdict against him for murder, the plaintiff in 
error, by his counsel, moved the Court for a new trial, on 
the ground that the jury found contrary to evidence and to 
the weight of the evidence. 


The Court refused a new trial, and that is alleged as 
error. 
GarrretL & Hit, and Hopkins, for plaintiff in error. 


Hutsry, Solicitor General, for the State. 


Lumpkin, C. J. 
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The following is the evidence given in on the trial; 

Wm. Lecroy, sworn——W itness lives near Peachtree street, 
on an alley 6 or 8 feet wide, fronting Judge W.‘P. Ham 
mond’s back yard. . Witness’ door fronts on the alley. Sit- 
ting in witness’ door, witness can see in Hammond’s yard— 
can see it better standing. Hammond’s house is two stories. 
Parties come from second story to yard by stairs in back 
of house. House has one door and one window down stairs, 
and up-stairs witness thinks it has two windows. Thekitchen 
is some 5 to 10 steps from back part of the house. W. P. Ham- 
mond lives in the house. Did not know Joseph Bird Ham- 
mond, has seen him. Witness heard some fuss about 8 o’clock 
last Saturday night soon after laying down. Witness went to 
bed early. The first witness heard was something like a lady 
crying. There was a window near the head of witness’ bed. 
The noise seemed to be between the kitchen and well. Well 
is between kitchen and house. Saw deceased going toward 
the-door of the dwelling house. Young Hammond went 
into the house—remained on the first floor. Witness sup- 
poses that it was 20 minutes before the fatal difficulty. The 
negro staid in the yard talking to Hammond until deceased 
came out in direction of negro boy, and he (negro) ran out 
the back way. Negro came through the alley—came back 
in a short time to the house where his mother had been 
cooking for Mr. Hammond—asked his mother for his knife, 
saying, mammy, give me my knife; I want my knife. He 
did not get the knife at that window then. The negro left 
the window in thealley. Negro was not in the yard. Prisoner 
went out of the alley around the fence which went around the 
louse. After his mother made him some answer, went to 
the left behind the chimney of the cook house. Witness is 
not positive. Prisoner’s mother came out and went up the 
alley by where prisoner stood asking for his knife. In ashort 
time his mother came back in the same way. In ashort time 
the boy came back with a knife in his hand. Witness was 
very near prisoner; prisoner nearly rubbed him. Oould see 
the knife plainly. It was a moonlight night—the moon 
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shining tolerably bright. No light in witness’ house ; light 
up-stairs in Hammond’s house; thinks there was none in 
first story. 

Just:as prisoner turned out of alley into the gate, he said, 
damn him, I'll fix him now. This called, witness’ attention 
to knife. Had his right side towards witness ; held knife in 
his right hand ; it was long, reaching nearly to his elbow; 
sleeves slightly rolled up. Witness saw the knife very plain. 
After prisoner went through the gate, he said, damn him, 
Pll kill him now, if he fools with me any more. Deceased 
was up-stairs at the window. Prisoner went to the cook 
house and either sat on or leaned against a table there; still 
kept talking ; witness supposed he was talking to his mother. 
Talked some 4 minutes, and deceased came to the window. 
Deceased said he (prisoner) must either go out of that yard 
or hush such a fuss. Prisoner replied to deceased that he 
should neither leave nor hush, and said if he (deceased) came 
down there he would take his damn life. Deceased said he 
did not want to come down, or have any more difficulty with 
him, but would have it to do if he did not keep less fuss. 
He repeated the remark he (prisoner) made before, about 
taking his damn life, and dared him to come. Deceased said, 
you do, eh? Prisoner replied, yes, I do; and deceased 
started to come down. There were some ladies. above, who 
seemed to try to stop him and hinder him (deceased) from 
coming. They came to the window and told the prisoner to 
run away—to leave there quick—and about that time de- 
ceased came out of the door below into the yard. Witness 
could see him plain. It was dark from door to well. Where 
moon was shining, could see the bulk of deceased—hands 
and legs. Didn’t see him have anything. Deceased went 
in direction of cook house, and met prisoner’s mother. She 
raised her hands, as if she caught deceased; backed for a 
step or two, to the best of witness’ knowledge. She had 
hold of him. Saw prisoner’s handand arm raised, and he 
made toward deceased. Prisoner’s mother, when she caught 
decdased, was saying, “Oh, Lord! Oh, Lord! don’t hit him 
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with that stick.” Don’t know to whom she was talking— 
saw nostick. It was at the same time the prisoner was com- 
ing. As prisoner came up his hand dropped down, and:he 
stopped for a moment, and then passed up by the corner of 
the dwelling house. Deceased started towards the house, 
and just as he went in the door the prisoner came out the. 
gate and ran down the alley towards Peachtree street. The 
ladies soon commenced screaming, crying and hallooing. 
When prisoner raised his hand he was 3 or 4 steps from de- 
ceased—raised it as he left the table, and his hand came 
down when he was right at deceased. Prisoner did not go 
back to deceased ; passed him very close as he was going in 
the door. Witness saw nothing like a stick, except’ the 
raising and dropping of the arm. The only time witness-is 
positive he saw a knife was when prisoner went in the gate. 
Witness put on his clothes, went around on Peachtree street, 
and went in the house—went in front door and up-stairs 
where deceased was. Deceased only breathed a time or two 
after witness reached him, as well as witness could discover. 
Saw a man, who witness supposed was a physician, open de. 
ceased’s breast ; saw a cut above right nipple; he put his 
two fingers in it. Deceased’s clothing was bloody; the floor 
also. He was up-stairs. Witness supposes it occurred in 
this county; he has not lived here long; it was in thistown. 
Deceased was pronounced dead before witness left. Wit- 
ness saw no one in the yard at the time but deceased, pris- 
oner, and prisoner’s mother. 

Cross-Fxamined.—The alley was something from five to 
ten feet. Witness’ house is but a few steps from Hammond’s, 
will not exceed ten steps from witness’ room to place where 
deceased was killed. Well is between cook house and dwelling 
—is a step or two from cook-house, probably a little more-or 
less; cook-house is about same distanee from’ witness’ house 
as from Hammond’s. When prisoner went out he was ab- 
sent several minutes; came back to window-and asked for 
his knife; blade was as wide as two fingers, about 14inches; 
about 12 or 14 inches long; extended up his arm about his 
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elbow, above it, if anything—fully to the elbow. Was 
moving knife in hishand. Said if he (deceased) fooled with 
him, or came in his way, he would kill him. The table was 
very near the cook-house. Prisoner was talking at table 
about 4 minutes before deceased came to window. Heard 
deceased’s sisters saying, oh! Bud, don’t go. Thinks they 
were not the voices he heard first. Deceased did not stop 
when he came out of the house until he met prisoner’s 
mother.. Saw no weapon in deceased’s hand; he was 
swinging hishands. The prisoner’s mother threw her hands 
against deceased’s breast, and kept them there as though 
she had hold of deceased. 

From where witness saw prisoner’s hand come down, to 
back door of Hammond’s house, is 2 or 3 steps. When his 
(prisoner’s) hand came down, his left side was towards wit- 
ness. Prisoner raised his hand above his head, and it came 
down quick. Did not see the knife except when prisoner 
went in the gate. Witness was further off from prisoner 
when his hand came down than when he went in the gate. 
He was beyond the cook-house when prisoner’s mother raised 
her hands. She pitched at deceased quick, as though to stop 
him. It was not as dark where she put her hands on de- 
ceased as where he came out the door. 

Re-Examined by State-—-The first noise of female voices 
witness heard were at the cook-house. The door where de- 
ceased had to go in to go up stairs was.at the corner of the 
house. A person could reach from corner to house. 

M. Lamb, sworn.—Witness lives next door to Mr. Le- 
Croy. There is a store in front, fronting on Peachtree 
street. There is no pening in the store on the alley. Don’t 
know whether there is a window or not. There is a door 
and window that open on the alley from LeCroy’s, and the 
same from witness’ house. It is about 10 feet from LeCroy’s 
door to witness’. LeCroy’s window is between the two 
doors. It is 8 feet from LeCroy’s door to Hammond’s gate. 
Witness measured it to-day. It is about 8 feet from witness’ 
dvor to Hammond’s gate. The gate was at an angle and 
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farther. LeCroy’s door and the gate are exactly opposite. 
Witness’ window is near the centre behind Hammond’s 
kitchen. Witness can see Hammond’s gate from his win- 
dow; can see the well from his door. There is a low plank 
fence behind the kitchen ; about waist high. It is four feet 
from corner of house to well. The door of the kitchen is 
on the upper side. It is 10 feet from well to kitchen door, 
and same to Hammond’s door. It is 10 steps across the 
yard. Witness was living at the place last Saturday night. 
Witness was standing in his door, and prisoner came by 
witness’ door going towards Peachtree street. Witness dis- 
covered prisoner had a knife in his hand, and said d—n him, 
I'll fix him now; ran by witness and nearly brushed against 
him. Witness’ wife and boy were in the door with him 
when prisoner went in gate. His right side was towards 
witness ; and prisoner said, ll kill him. The knife was about 
12 or 14 inches long. He went up the yard, around the 
corner of the kitchen, out of sight of witness. Witness 
could hear him; he said, d—n him, I'll kill him. He dared 
somebody to come down there and he would take his life. 
Heard the young man tell him to go out of the yard or hush 
his fuss. He said he would not go out of the yard or hush 
either. 

Prisoner again dared the young man to come down; if he 
did d—n him he’d kill him. Deceased said, you do, eh? 
The prisoner said, I do. The young man started from the 
up-stairs door, and witness heard some lady tell him to stop, 
not to go down there. He came down and out of the door, 
and got about half way between the house and kitchen on 
the upper side of the well. The woman met him and threw 
her hands on him. Prisoner was about a step or two be- 
hind deceased, between deceased and the house. He raised 
his hand and struck down. Didn’t see him (prisoner) strike 
but one lick. Prisoner stopped about a moment, and de- 
ceased started in the house. Prisoner went towards the 
upper corner of the house. When deceased stopped on the 
door, prisoner ran by him out the gate. There is no more 
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than 3 or 4 feet between Hammond’s and the next house. 

When the woman canght deceased, she said, “ dont hit 
him with that stick.” Could see deceased tolerably plain 
when he came out the door, as plain as a man could be seen 
in the shade of a house when the moon was shining. De- 
ceased was swinging his hands just as a man. would in 
walking. Did not see him have any stick. Saw deceased 
afterwards in the house, after he was dead. Saw no wounds. 
His shirt was bloody. It was between eight and nine o’clock. 
When the woman caught deceased he was in the edge of the 
moonshine. The woman went back towards the kitchen out 
of sight, when the prisoner went out the gate. ‘ 

W. J. Lamb, sworn.— Witness was on the alley near Ham- 
mond’s house, in Meredy Lamb’s house, last Saturday. 
Witness was eating supper near the window. Heard some- 
body quarrelling in the alley, cursing, and saw prisoner pass 
by the window going from the street. He passed out the 
east end of the alley. He had his collar rolled down and 
his sleeves rolled up near the elbow. He was going to- 
wards the:kitchen window at the end of the alley. Heard 
him say, Mammy, give me my knife; Til kill him if he 
jaws me or says much to me. He went on round the end 
of the kitchen, away from the street, by the fence; 
thought he picked up some bricks. Medith Lamb was 
not at the house; he (M. Lamb) did not come while wit- 
ness w:s there. Witness went away; was gone about 15 
or 20 minutes. Heardsome one screaming and went back. 
When witness came back, he saw a crowd around prisoner, 
and witness helped to arrest him. He got away once and 
was re-arrested. 

Cross Examined.—W ent to the auction house—don’t know 
whose—where Tom Kyle used to keep store, corner Peach- 
tree and Marietta streets. There was a crowd around pris- 
oner ; heard no threats against his life then. 

Dr. D. H. Connally, sworn.—W itness knowns where W. P. 
Hammond lives; it ison Peachtree street, in Fulton county. 
Witness thinks the lower part is oceupied as a grocery store, 
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the upper part as a dwelling; was there Saturday night. Wit- 
ness was passing near there,heard some one screaming, was met ' 
by some on, and asked me to come immediately with him 
to see a man who had been stabbed. Witness walked from 
Pryor street in the rear of Hammond’s, passed through the 
lot to the back door and around and up the steps in back 
room of lower floor. When witness’ got to the top of the | 
steps, he saw deceased dead ; he was lying with his face up, 
a pillow under his head. Witness made an examination— 
on his right breast witness discovered a wound to the upper 
and outer portion of the right breast under the collar bone. 
Witness had no instruments and introduced his finger into 
the wound, found the second rib had been entirely severed ; 
failed to reach the bottom of the wound ; supposed the wound 
to be 4 or 5 inches in depth ; could not ascertain whether the 
artery and vein were cut, but supposed so, from the quality 
and quantity of blood ; the character of the blood was light 
colored, like blood from an artery; it had coagulated ; it 
was not likely that so much blood would come from a vein ; 
the wound must have been made by a cut down; it was about 
1} or 14 inches wide; it was a punctured wound, smooth; must 
have been done with a knife; it was a fatal wound. Witness 
made a slight examination in passage, asked Mr. Hammond 
for a room, carried deceased theré, and made the examina- 
tion; did not examine any other part of deceased’s body’ the 
wound passed into the upper lobe of the right lung. 

Mary Hammond sworn.—Witness is a daughter of W. P. 
Hammond, is a sister of the deceased. "Witness was living 
with the family- Witness saw prisoner come into the yard, 
could not hear what he said. Witness and deceased were 
sitting up stairs; they went to the window, and prisoner 
dared deceased down three times, and deceased said he could 
not take thedare. Witness told prisoner 3 times to go away; 
deceased started down stairs; he carried nothing with him. 
Witness went back to the door and saw prisoner meet de- 
ceased and hit him; prisoner had been sitting on a table, and 


when deceased came ont of the door, prisoner and his moth- 
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er came towards him ; prisoner’s mother caught hold of de- 
ceased, and prisoner struck him. Witness started down 
stairs and deceased went past her up stairs and fell dead. 
Neither party had any stick that witness saw ; witness could 
see them, but they were all close together. Witness’ father 
slept in the back room of the store; had gone to bed; called 
him twice before he got up. 

Cross Examined.—W as there all that evening. Witness’ 
sistor, Mrs. Hargroves, was there. Witness does not know how 
the fuss commenced, did not see deceased throw water on 
prisoner or strike him; knows nothing that occurred previ- 
ous ; there were four rooms between witness and the kitchen. 
Witness was sitting in the back room, when she heard the 
negro talking and daring; prisoner was sitting on a table, 
near the kitchen door ; deceased, after the second dare, told 
the prisoner to leave the yard ; deceased was sitting by the 
fire place, and went to the door after the second dare ; had 
been sitting by the fire place about 15 or 20 minutes; de- 
ceased had not been down in that time. The window is on 
the corner and the door at the other corner, and the chimney, 
between, at the end of the house. The window was teward 
the gate, from where deceased sat, the door in the other direc- 
tion. 

There was no stick with iron for digging in the yard, as 
far as witness knows; they met deceased about 3 or 4 feet 
from the door; prisoner before, about two steps; saw no 
stick; they both started at him; thinks the woman got to 
deceased before prisoner struck ; she stepped around deceased 
and was between deceased and the house; they stepped 
farther from the door; deceased came running up the steps by | 
witness. Did not hear the woman say anything about a 
stick ; heard her say don’t kill him ; don’t know to what she 
alluded ; it was just as deceased and prisoner got together. 

Re-ewamined by State.-—Prisoner and his mother were 
hired by witness’ father. 

Hugh Tomlinson.—Witness found a wound on right breast 
of deceased, and one large place on the left side under the 
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shoulder blade, and one smaller one under it; the wound 
seemed to be cut across ; the length ran across the body ; the 
smaller one was a little further back, near the spine. Wit- 
ness remained until-after the burial. There was no inquest. 
Could not tell how deep the wound was, The body was 
dressed a little after 12 o’clock. 

The State having closed, the defendant offered in evidence ' 
the following testimony : 

Elvira Heard, sworn.—Prisoner is witness’ son. Witness 
was sitting in the kitchen and heard prisoner say, quit that, 
Bud. Witness went to the door and saw Bud walk in the 
door with another pan of water and toss it on prisoner; de- 
ceased then came and tossed out another pan of water, and 
defendant lay there and said nothing. Witness went back 
and heard Bud coming and told prisoner Bud was coming. 
Deceased came up to the table where prisoner was laying ; 
took hold of him by the neck and says, are yon mad?  De- 
ceased said, did you draw this (meaning a piece of brick or 
chip lying on the table) on me. Prisoner said no, sir, De- 
ceased caught up a spade and said, d—n you, I believe you 
did have that drawn on me, Witness held on to the spade 
and hollowed for Miss Mary. Miss Hargroves said, Mary, 
there is Bud down there fighting Carter for nothing. Miss 
Mary came down, and deceased met them in the door and 
went up stairs. Prisoner went off—said he was going after a 
policeman—said deceased struck him for nothing—began for 
nothing. Prisoner went off; staid awhile and came back; 
got on the table and commenced talking to Bud, some very 
insulting words. Deceased said if you don’t hush I'll come 
down there and get hold of you again; go out of this yard; pris- 
oner said he would not go out of the yard until he got ready. 
Deceased said if you don’t go out of the yard I'll make you 
go out. Deceased came running down stairs—picked up a 
digging spade in his hand, and came running to prisoner. 
Witness stepped between them, put her left hand on deceased, 
and right hand on prisoner, and said, Lord, Bud, don’t hit 
him with that stick, please, Witness stepped back to the 
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gate—screamed with all her might. The spade was a straight 
digger, like a crow-bar; wood, with iron on the end; the 
handle was about twice as long as an ax handle—the iron 
was flat at the end ta dig holes; the stick was about as long 
as'a chair-post. Witness was about two steps from the table 
when deceased came. From the time of the throwing of 
water to the time they came together was about a half hour. 

Cross-Examined.— After the fuss witness went out to a 
nefghbors and lay down; then came back to her own house 
and staid there until arrested. Witness and prisoner have 
been in jail together ever since; have been here together, 
and ‘heard all the witnesses. Witness’ back was towards the 
alley when they came together ; don’t know how often pris- 
oner cut deceased. Prisoner was not gone more than a 
quarter of an hour when he went away. First witness knew 
of his coming back, heard deceased ask him if he had the 
policeman. Witness staid in the kitchen and did not go out 
of the yard until after the cutting. Don’t know what the 
prisoner did with the knife after the cutting. Witness took 
the spade from deceased, dropped it on the ground, and 
called for Miss Mary. 

There is a piaza in front of the house. Thinks a person 
could have heard her call from where she was to the front 


of house. 


Was the verdict ot the jury contrary to the evidenve } 
The prisoner does not complain that he did not have a fair 
and impartial trial; but that he ought not to have been 
found guilty of murder upon the testimony. 

What is there in the evidence to mitigate the offence from 
murder to manslaughter? Was there any actual assault 
upon the defendant? Did Hammond make any attempt to 
commit serious personal injury on Heard? Taking the tes- 
timony of the mother of the prisoner as true, Hammond’s 
conduct seems to have been sportive in the outset of the dif- 
ficulty, and throughout he indicated an intention to avoid 
any altercation. On the other hand, the conduct of Heard 
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shows bad feeling, and a disposition to: provoke a conflict. 
He deliberately prepared a most deadly weapon, and _ this 
too when he had ample time, not only to deliberate, but to 
keep out of the way. So far from pursuing this course, he 
returns, bent on mischief if an opportunity occurred. He 
threatens and dares Hammond to come down. Hammond 
at first declines, and orders him to leave the lot. Heard. not 
only refuses, but replies insultingly to him. Finally, Ham- 
mond goes to where Heard is. As they approached, the 
mother of Heard testifies that Hammond caught up a spade; 
she importunés him not to strike her son, and she does not 
pretend that he offered to use the digger. Other witnesses; 
who liad ample opportunity of seeing, testify that they saw 
nothing in Hammond’s hand. Then Heard, with his knife 
of formidable dimensions, struck the fatal blows which ter- 
minated the deceased’s life. 

I will not say that Heard evinced a murderous spirit, but 
certainly a very bad temper throughout this altercation ; 
looking forward to the opportunity, if not inviting it, when 
he might take Hammond’s life. 

All the evidence shows a vicious and depraved propensity 
to take human life, for the preservation of which laws are 
enacted. 

In this age of recklessness and terrible demoralization, if 
men sow to the wind, they cannot expect Courts and juries 
to interpose and prevent them from reaping the whirlwind. 
They must eat of the fruit of their own doings. It has been 
said heretofore, that few cases of murder in the first degree, 
such as poisoning and private asassination, were committed 
by our people. But if passion, without sufficient provoca- 
tion, is to excuse men from the crime and guilt of murder, 
then is human life cheap indeed—of no more value than the 
sparrow’s. 

I have lost faith very much in punishment, as a means of 
amending the offender himself. Its reformatory effect is not 
much, I fear ; still, its punitive power must be felt ; and while 
the glittering blade, wielded by the strong arm of malice is 
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mighty to destroy, still, the small cord, in the hands of the 
executioner of justice, must be felt to be not less fatal and 
unerring. 

This is an age of Cains, and the voices of murdered Abels 
come up at every Court, crying aloud to the ministers of the 
law for vengeance. Let the stern response going out from 
the jury box and the bench be, whoso sheddeth man’s blood 
without legal excuse or justification, shall be hung by the 
neck till he is dead. 


Judgment affirmed. 





Jamus W. Srinson, plaintiff in error, vs. SrepHen WILttaMs, 
e . 
defendant in error. 


Wien a judgment creditor has pursued his legal remedies to every available extent with- 
out succezs, he may go into a Court of Equity to reach the equitable assets of his debtor, 
not the subject matter of levy and sale. 


In Equity. In Meriwether Superior Court. Motion to 
dismiss Bill. Decided by Judge Warner. August Term, 
1866. 


Upon certain bills issued by the Chattahoochee Railroad & 
Banking Company, (a corporation which enjoyed and exer- 
cised banking privileges,) the defendant in error recovered a 
judgment against said corporation on the 20th of April, 
1842. On the 2d of July, 1842, the fi fa issued upon said 
judgment was returned nulla bona, the corporation having 
become totally insolvent. This debt remains unpaid. 

By a subscription for stock, or otherwise, the plaintiff in 
error, on the 17th of August, 1838,. became indebted to said 
corporation, and by covenant in writing, under seal, under- 
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took to pay his said indebtedness by the 1st of December, 
1848 ; and at the same time and in the same covenant, (to 
secure the payment of such indebtedness for the benefit of 
the creditors of the corporation,) he executed to. the corpo- 
ration his mortgage deed upon certain lands. — 

In July, 1861, the defendant in error filed his bill against 
the plaintiff in error, alleging the foregoing facts; specifying 
amounts, &c., with proper certainty, and exhibiting a copy 
of the said covenant and mortgage deed. 

The bill alleged, further, that, during the existence of the 
corporation, its members failed to collect said debt of Stin- 
son, the plaintiff in error, and that, since its dissolution, the 
assignees of the corporation have also failed so to do, or to 
take any steps therefor, or for the foreclosure of the mort- 
gage. Also, that, without the interference of a Court of 
Equity, the said debt from Stinson to the corporation would 
go unpaid, and the complainant would lose the debt due to 
him from the corporation. 

The bill prayed for general relief, and specifically that Stin- 
son, the plaintiff in error,be decreed to pay off his indebtedness 
on the covenant and mortgage aforesaid, and that the same, 
or so much thereof as is necessary, be applied to the satis- 
faction of the complainant’s demand. 

At August Term, 1866, counsel for Stinson moved to dis- 
miss the bill for want of equity, for general vagueness in the 
allegations, and for want of proper parties. . 

The Court overruled the motion, and this is assigned as 
error. : 








Biauam, represented by Prxrtxs, for plaintiff in error. 


Doveurrty, for defendant. 


Watxer, J. ’ 


In this case, we adopt as our own the opiniod of Judge 
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Warner. After stating the principal allegations of the bill, 
he says: 

“The complainant, it will be observed, is a bill holder of 
said corporation, and his claim is predicated upon that fact. 

By the 27th. section of the amended Charter, (Prin. Dig. 
367) incorporating said company, it is expressly declared 
that ‘the said Railroad, and every part of it, and all mate- 
rials purchased for its construction, and all the locomotives 
of said company, and every species of property owned by the 
company, shall be pledged, in the first place, for the payment 
of their banking operations, and one-half of the capital set 
aside for banking purposes.” The defendant’s covenant and 
mortgage to the company constitute one ‘species of prop- 
erty owned by the company ;’ it is a debt due by him to the 
company, out of which the complainant, as a bill holder, 
according to the charter, is entitled to be paid. In my judg- 
ment, the complainant has alleged such facts, when taken in 
connection with the act of incorporation, (a public law, of 
which the Court is bound to take notice,) as will entitle him 
to relief in a Court of Equity. The main facts which enti- 
tle him to relief are zsswable facts. When a judgment cred- 
itor seeks the aid of a Court of Equity, to reach the equita- 
ble assets of his debtor, not the subject matter of levy and 
sale, he must show that he has pursued his legal remedies to 
every available extent. Stephens vs. Bell, 4 Ga. f. 319. 
The complainant has brought himself within that rule. The 
debt owing by the defendant to the corporation cannot be 
reached by the ordinary process of levy and sale. It is not 
apparent on the face of the bill that there are other parties 
necessary to enable the Court to make a decree. As a mat- 
ter of course, all proper and necessary parties ought to be 
before the Court when a final decree is made. The com- 
plainant may sue on behalf of himself and such other cred- 
itors as may choose to come in under the decree, if, indeed, 
there be any others. But, up to’the time of the decree, it is 
only a suit between party and party, and the plaintiff is 
master of hisown case. McDougald vs. Dougherty, 11 Ga. FR. 
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588. Assuming, as the motion to dismiss the bill does, that 
all the allegations contained therein are true, as therein set 
forth, the motion to dismiss the same is refused. 
HIRAM WARNER, J. 8. ©. C. C.” 

We deem it unnecessary to add anything to this clear ex- 
position of the law of the case. For the reasons given by 
Judge Warner, we affirm the judgment. 

Judgment affirmed. 


M. H. VanDyxer, Bensamin Hamitton, and Tur Yanoonua 
River anp Canr Creek Hypraviic Hose Minine Company, 
plaintiffs in error, vs. Cuartes A. Besser, defendant in 
error. 


{1.] A judgment may be set aside on account of the uncertainty of the pleadings, 
[2.] It may also be vacated when founded on an award, where the submission is illegal, 
the defendant in the judgment not haying been a party to the arbitration... 


Motion to set aside Judgment. In Lumpkin Superior 
Court. Decided by Judge Inwm. August Term, 1866. 


To July Term, 1861, of Lumpkin Superior Court, Besser 
brought an action of assumpsit upon an account for $732.04. 
The defendants thereto, as described in the declaration, were 
“Dr. M. H. VanDyke and Benjamin Hamilton, a body cor- 
porate and politic under the name and style of The Yahoola 
River and Cane Creek Hydraulic Hose Mining Company.” 
The bill of particulars annexed to the declaration was 
headed thus: * Messrs. Hamilton & VanDyke, Dr., for Ya- 
hola, To ©. A. Besser.” The process issued by the Clerk 
stated the case in the margin thus: “ Charles A. Besser vs. 
Dr. M. H. VanDyke, Benjamin Hamilton and the Yahoola 
River and Cane Creek Hydraulic Hose Mining Company,” 
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and went on, in the usual form, requiring the “ defendants ” 
to appear, etc. TheSheriff’s return showed personal service 
on VanDyke and Hamilton, and service upon the Company 
by leaving a copy at their office, the place of transacting 
their usual business, in Dahlonega. 

An award followed, rendered by Wier Boyd and A. G. 
Wimpey. It bears date, as sent up in the record, March 1, 
1866 ; but 1866 was, doubtless, in copying, written by mis- 
take for 1864. The award states the case sul)stantially as it 
is stated in the Clerk’s process, and after reciting that said 
case was “mutually, verbally, refered for arbitrament and 
final settlement,” proceeds to find in favor of Besser, seven 
hundred dollars. 

This award was made the judgment of the Superior Court, 
by an order stating the case as the award stated it, and recit- 
ing that the same had been referred to Boyd & Wimpey. The 
order gave leave to sign judgment for the amount specified 
in the award, and judgment was entered up accordingly by 
Bessers’ counsel, and signed at May Adjourned Term, 1864. 

Fi. fa. was issued against all the plaintiffs in error, and 
was afterwards levied upon the property of the Company: 
VanDyke filed an affidavit of illegality, which the Court 
dismissed on the ground that the execution was proceeding 
not against him, but against the Company. That ruling was 
affirmed by the Supreme Court. (See 34 Ga. 2. 268.) 

In the Superior Court, at August Term, 1866, the plain- 
tiffs in error moved to set aside the original judgment, on 
various grounds, among them the two following : 

1. Because the pleadings are so defective that no legal 
judgment could be rendered. 

2. Because there was no order of Court referring the case 
to the arbitrators, and the amount in controversy being over 
five hundred dollars, no verbal reference could be legally 
made. 

Upon this motion the judgment of the Court was as fol- 
lows: “Ordered that said motion be overruled, and that 
plaintiff have leave to proceed, upon the ground that it ap- 
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pears of record that all the defendants were regularly served 
and appeared by counsel, and failed to plead in abatement, 
or to file any other plea; Secondly, Because the defendants 
overlooked the defects and irregularities in the pleadings, 
of which they complain, and took steps in the canse; 
Thirdly, Because the parties all being served and regularly 
in Court, with a full knowledge of all the proceedings in 
said cause, submitted the matter in controversy to the arbi- 
trament and award of defendant’s counsel and one A. G. 
Wimpey, and allowed the award to be made the judgment 
of said Court, thereby waiving all defects, both in the 
pleadings and the award, the former of which were amend- 
able at any stage of the proceedings.” 

This decision is now here for review. 


Brown & Popz, for plaintiffs in error. 
Ber and Lester, for defendant. 


Lumpkin, C. J. 


That the proceedings in this case are characterized by 
great uncertainty, is manifest. The plaintiff claimed an 
open account to be due by somebody, but who the debtor is, 
is not sure from the declaration or the bill of particulars an- 
nexed thereto. 

Is it the purpose of the pleader to charge VanDyke and 
Hamilton individually, and also as corporators? The bill 
of particulars is equally uncertain. It is against VanDyke 
and Hamilton for Yahola. Does not this charge the cor- 
poration alone, through their agents VanDyke and Hamil- 
ton? How can anything certain be educed from such de- 
fective pleadings ? 

Well, it is said that the matters in controversy were re- 
fered to arbitrators, and that the reference admits the suffi- 
ciency and regularity of the pleadings. VanDyke protests 
that he was no party to this reference, and that nothing can 
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be infered against him. He further. contends, it was an il- 
legal submission, being verbal only, and the. matter in con- 
troversy being over five hundred dollars; and this is true 
under Section 2826 of the Code. 

The trouble all the way through this case seems to grow 
out of theconfusion and uncertainty of the record. Parties 
are called parties, instead of VanDyke by name, and thus 
you cannot tell who is meant. 

I see but one thing positively certain in this case, and 
that is, that all the parties litigating were served at the be- 
ginning ; but what part they have taken in the controversy 
since, I am unable to tell from the record. 

The Judge below assumes certain things to be true; but 
upon what proof? The record does not sustain him in these 
assumptions. 

Upon the whole, we think the judgment should be va- 
cated, which leaves the declaration in Court notwithstand- 
ing; and then, if the plaintiff choses to build upon this 
foundation, very well ; he can do so by filing his writ against 
his true debtor, unless the parties, in the meantime, should 
see proper to adjust this matter of account between them- 
selves, through the aid of mutual friends. Thereis no legal 
principle, apparently, involved, but simply a matter of ac- 
count. 


Judgment reversed. 





S. Srrioxer & Oo., plaintiffs in error, vs. Joun F. Torxnam, 
defendant in error. 


{1.] A contract made in another State, intended to have effect in this, must conform to the 
laws of this State. 
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{2.] An assignment executed in Tennessee by an insolvent, conveying property in Georgia, 
and giving a preference to certain creditors, to the exclusion of an equal participation by 


ali the creditors, is void. 

[8.] We cannot enforce contracts which contravene the policy of our law. 

[4.] A Court of Equity will exercise the power of re-forming instruments with caution, 
and only when a proper case is made by the pleadings. ~ 

[d.] Courts do not make contracts for parties, but enforce those which are valid, when called 


on so to do, 


In Equity. In Fulton Superior Court. * Demurrer. De- 
cided by Judge Warner. October Term, 1866. 


On the 23d of January, 1866, Tinkham, a citizen of Ten- 
nessee, being indebted in the sum of $11,500, and having 
assets worth from eight to ten thousand dollars, executed an 
assignment, in that State, to one Horle, in trust for the ben- 
efit of his creditors. This assignment embraced all his 
effects, (except about two hundred dollars worth of furni- 
ture,) consisting of a lease upon a store in Atlanta, Georgia, 
stock of goods in said store, monies, credits, and other per- 
sonal property, all referred to in the assignment as being in 
the city of Atlanta. It directed that the assignee should 
sell the property and effects upon such terms as he should 
think best, but not on a credit ; collect all money and cred- 
its, accounts and claims; and when the amount thus real- 
ized should, in his judgment, be sufficient to distribute with- 
ont endangering the interest of any of the creditors, then, 
first paying the expenses of executing and carrying into 
effect the assignment, and all rents and taxes due, or to be- 
come due, upon the property until sold, to pay, first, the 
wages of the employees of the store, all borrowed monies, 
any that might be on deposit, and any confidential debts 
that Tinkham might owe ; then, secondly, to pay out of the 
residue his other creditors, or, in case of a deficit, to. distri- 
bute said residue among them pro rata; and, lastly, in case 
of a surplus, to return the same to Tinkham, his executors, 
administrators, or assigns. 

Certain creditors of Tinkham not of the preferred class, 
all of them non-residents of Georgia, and among them,S. 


Stricker & Oo., of Tennessee, sued out attachments against 
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him, after being notified of said assignment, and caused 
them to be levied upon the stock of goods and store speci- 
fied therein. 

Tinkham thereupon filed his bill, alleging the foregoing 
facts, and also that, with an honest intention to do the very 
best he could with all his creditors, to treat them all just 
and equitably, and to turn over to them for their own use and 
benefit all his property of every kind and description, he 
executed said assignment, but that it was drawn in Tennes- 
see by a Tennessee lawyer, who did not fully understand the 
laws of Georgia touching assignments, and it was not drawn 
in accordance with the laws of this State; also, that the 
property, if sold out at retail, would bring a large sum; 
but if sold by the Sheriff, would not bring enough to satisfy 


even the attaching creditors, and consequently other credit-. 


vrs would be greatly damaged, and he himself ruined. 

He prayed for the appointment of a receiver, for an in- 
junction against proceeding with the attachments, for a re- 
formation of the assignment, so as to make it conform to the 
laws of Georgia, and for full and complete justice to him- 
self and all his creditors. 

A receiver was appointed, and, at the appearance term of 
the bill, Stricker and Co. demurred to it, on several grounds, 
among them the want of equity in the bill and the invalidity 
of the assignment. 

The Court overruled the demurrer, and this is the judg- 
ment brought up for review. 


Horxis and Brecxtey, for plaintiffs in error. 
Sprayperry and Lesrsr, for defendant. 

Watxrr, J. 

[1.] It is admitted by counsel for Tinkham that the words 


of the assignment to Horle would make the instrument ob- 
noxious to the provisions of the Code, sec. 1954, if the in- 
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strument had been executed in Georgia. But it is insisted 
that the assignment, according to the laws of Tennessee, 
where it was executed, is legal and valid; and, being valid 
there, is valid everywhere, We admit the general rule, that 
the dex loct governs in determining upon the validity of a 
contract, &c., but the rule is not without exception. Seetion 
9, of the Code, says: ‘ The validity, form and effects of all 
writings or coutracts are determined by the laws of the 
place where executed. When such writing or contract is 
intended to have effect in this State, it must be executed in 
conformity to the laws of this State.” 

[2.] This assignment ‘‘is intended to have effect in this 
State,” and, to make it valid, it should have been executed 
in conformity to our laws; and, not having been executed in 
such terms as to be valid according to our statutes, we hold 
that it is void. | 

[3.] We could not enforce a contract, valid where made, 
if it “is of such a character as contravenes the policy of our 
law.” Code, sec. 2702. Hershfield vs. Dexter, 12 Ga. R. 
586. 

[4.] It was insisted that a Court of Equity will reform an 
instrument so as to make it conform to the intention of the 
parties. It is true that, under certain circumstances, equity 
will reform an instrument, (Code, sec. 3047) though this 
power is exercised with caution ; (sec. 3050) but it will not 
do so until a proper case is made by the pleadings. Here 
Tinkham says “ that, with an honest intention to do the very 
best he could with all his creditors, to treat them all justly 
and equitably, and to turn over to them, for their own use 
and benefit, all his property, he executed said assignment,” 
&c. There is no allegation of any mistake made by the 
draftsman in framing the assignment, nor that the assignor 
intended that a/Z of his creditors should participate égually 
in the property assigned; nor does he allege what he con- 
siders just and equitable treatment of his creditors, We are 
left to presume that he thought certain ones should be pre- 
ferred, to the partial exclusion of all the others. 
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[5.] He prays for a reformation of the assignment, so as 
to make it conform to the laws of Georgia. In other words, 
that inasmuch as the assignment which he attempted to 
‘make is a mere nullity, he prays that a Court of Equity 
may make one for him. Courts do uot make contracts for 
parties, but enforce such legal contracts as parties make, 
when called on so todo. Under any view which we can 
take of this case, we can see no equity in ity 4nd think the 
Court should have sustained the demurrer and dismissed the 
bill. 

Judgment reversed. 


Ottve Smeson, plaintiff in error, vs. Wu. H. Rosert and 
wife, defendants in error. 


[1] Although the words “preceeding” and ‘ aforesaid’ mean generally next before, and 
“ following”’ next after, yet a different signification will be given to them if required by 
the context and the facts of the case. 

[2] A mortgage given by a principal to his bail, to indemnify him against loss on account 
of his liability in case of forfeiture, is valid. 

[3] The condition of the bail bond, that the principal shall attend at a certain term Of the 
Court, and from term to term thereafter until discharged by leave of the Court, is good. 

[4] The committing magistrate may authorize the Sheriff to imprison the offender until he 

enters into a recognizance for his appearance to answer for the offence, and his bond taken 


by the Sheriff, is legal. 
[5] An indigent debtor has no power to encumber his property so as to divert that portion 
exempt by law for the support of his wife and minor children. 


Injunction and Receiver. Decision at Chambers, by Judge 
Crark. September 1866. 


The defendants in error filed their cross bill of injunction, 
praying for a Receiver, against the plaintiff in error, alieging 
that they purchased, at the price of one hundred and fifty 
dollars, from one Jordan Williford, the growing crop of one 
Tillman J. Sinvpson, on 30 acres of land, more or Jess, con- 
sisting of corn, peas and potatoes. The crop was growing 
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on land rented by Simpson from Irwin. Williford took a 
written transfer of the crop from Simpson. The considera- 
tion was that Williford stood security on the bond of Simp- 
son td appear at Court in July, 1866, in Lee county, to an- 
swer the charge of'simple larceny. The transfer to be void 
if Simpson kept the condition of this bond. Simpson did 
not appear. On thecontrary, very soon after the date of the 
bond he ran away. Defendants in error paid the purchase 
money by a draft drawn on Hardeman & Sparks, of Macon, 
in favor of Newson, who is Judge of the County Court of 
Lee, to be by him paid over to Williford. The draft. was 
promptly accepted and is still in the possession of Newson. 

Williford, being satisfied, put defendants in error in posses- 
sion of the premises, to enable them to control the growing 
crop. The plaintiff in error (wife of Simpson) was apprised 
of the nature and object of the whole transaction, assented 
thereto, and only requested to be allowed to continue to oc- 
cupy the house. 

Defendants in error remained in peaceable possession, 
working and taking care of the crop until about the 25th of 
August, 1866, when they were served with an. injunction, 
granted by the Judge of the Pataula Circuit, without requir- 
ing a bond, and without notice, at the instance of the plain- 
tiff in error, enjoining them against taking possession or in 
any wiseinterfering with the crop. Plaintiff in error charged 
in her bill that the appearance bond of Simpson was void; 
that she was very poor, and if the crop is taken from her 
she and her six_children will be left destitute. 


Defendants in error further charge, that plaintiff in error 
is wasting the crop, and that she is totally insolvent. 








The injunction was granted anja receiver appointed, and 
this is the error alleged. 


Frep. H. Waar, for plaintiff in error. 


Gro. Knssroven, for defendant in error. 
12 
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Lumpxty, C. J. 


This case originated in this wise: Tillman J. Simpson was 
arrested for simple larceny, in Lee county, and committed to 
Dougherty county jail, on account of the insufficiency of Lee 
county jail. Jordan Williford became his bail, and for this 
purpose entered into a recognizance to the Sheriff of the 
county that he wonld appear at the semi-annual session of the 
County Court, to be held on the 4th Monday in July, 1866, 
and from Term to Term, to abide by whatever was adjudged 
against him, until discharged by the Court. 

To induce Williford to become his bail, he executed a 
mortgage to Williford on his growing crop. This instru- 
ment was transferred to. Roberts and wife. Mrs. Simpson 
filed a bill of injunction to stop the parties from any inter- 
ference with her property under this contract. Roberts and 
wife filed a cross bill, praying the appointment of a receiver 
to take charge of the property until the litigation should be 
settled, and it is to this action of the Court that exceptions 
are taken. 

It is insisted that the foundation of this proceeding is 
illegal and void, and that consequently the whole superstrac- 
ture erected upon it must fall to the ground. It is contend- 
ed that the bail bond is void for several reasons: 1st, That 
the Sheriff, as such, had no right to take it, the obligor being 
in the custody of the law, where he had been confined by the 
proper authority. 2. The offence charged was simple lar- 
ceny, the committing magistrate might, if he thought pro- 
per, direct him to be kept in jail for safe-keeping, until he 
could give bail. We see no objection to such a proceeding. 
3. Again, it is said, that the bond imposes a condition not 
required ‘by law, and therefore it is void. ‘We do not appre- 
ciate this objection. He is required to appear from Term to 

Term till discharged by the Court from the offence. Where- 
in can it be said to be more onerous than if he was bound to 
appear at the next Term and not to depart the Court until 
authorized to do so? 




































2 LE Pen 





oO. &@&@ & 











———— 


MILLEDGEVILLE, DECEMBER TERM) 1866. 183 


Simpson vs, Roberts and wife, 








There. is a little confusion in the wording of the: bond, 
arising from the fact that the prisoner was committed to the 
jail in Dougherty county, owing to the insnfficiency of the 
jail in Lee county, and the word “ said” grammatically ap- 
plies to Dougherty insteat of Lee county. But this is ex- 
plained by the facts of the case, and the context.— Code, 
Sec. 6, Par. 11. 

It is alleged that the mortgage lien, given by Simpson toy 
Williford, is void, and could vest no title in the latter which| 
he could transfer to Roberts and wife; and this because it is 
contrary to public policy, to allow a party to substitute a | 
property security to enable him to escape an offence. We 
are not prepared to sustain this doctrine. That a principal 
should, in case of default, not indemnify his bail against the 
effects of his forfeiture or failure to attend and answer for 
the crime, has never been doubted by any body, and no au- 
thority is offered to support the position. red Oo 

Bat, it is said, admitting both the bail bond and the lien 
to be good, the latter does not authorize Roberts and wife to 
take possession of the crop and deprive the family of Simp- 
son from enjoying it. We look upon the instrument made 
by Williford to Roberts and wife, as a mortgage merely. It 
is denominated a lien twice upon the face of the instrument. 


While Roberts and wife had no right to appropriate the 
crop and other property-to themselves, they had the right to 
have it protected, and hence the appointment of a. Receiver 
for this purpose was proper. But have not Mrs. Simpson 
and children rights secured to them by law, and of which no 
lien given by her husband can divest them? We think so, 
clearly, and in this way she can secure all the benefits that 
are sought to be accomplished by this litigation; and while we 
shall affirm the judgment of the Chancellor appointing a 
Receiver, we shall instruct him, by a decree in Chambers, 
to be granted at once, to direct his Receiver to appropriate 
so much and such parts of this. property to the wife and 
children of this indigent man-as is allowed by law for this 
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purpose.—Code, Sections 2013 and 2020. The husband can- 
not by an encumbrance of any kind defeat his wife’s claims. 








The judgment afli:med, with instructions. 


Suaprack T. Crawrorp, Winiiam Sree, and others, plain- 
tiffs in error, vs. Wricut Brapy, as administrator, de bonis 
non, of Burton T. Dennarp, and as administrator of Wi- 
tam M. Brapy, and others, defendants in error. 


{1.] The absence of a pafty in the military service, did not, under the act of 1861, oblige 
the Court to grant a continuance. It was subject to discretion. 

[2.} Parol evidence is admissible to explain material alterations and ambiguities in a writ- 
ten instrument. 

[8.] The bond in this case, created a right in the husband as trustee of his wife, and a Court 
of Equity will carry out the trust. 

{4.] This not being a settlement made by the husband upon the wife, is not void against his 
creditors because not recorded. 

{5.] To defeat the wife’s title by survivorship, the husband must reduce her property to 
possession as husband, 

[6.] The facts of this case do not show sucha reduction to possession by the husband in his 
lifetime as will defeat his wife's title by survivorship. 


In Equity. In Sumter Superior Court. Bill for Discov- 
ery, Injunction and Direction. Tried before Judge Crarx. 
April Term, 1864. 


Counsel for Crawford and several others, creditors of Wm. 
M. Brady, deceased, moved to continue the case, stating that 
until November last, he, the counsel, had been in the mili- 
tary service of the Government ; that during his connection 
with the service he was unable to prepare for the trial of 
said case; that two of the principal creditors whom he re- 
presented, were not in attendance on the Court, and he de- 
sired their presence and assistance ; that he understood one 
of them (Sirrine) was in the military service of the Confed- 
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erate States and absent from the Court on that account. It 
appeared further that Mr. Sirrine entered the service about 
six weeks before the Term of the Court commenced. The 
Court overruled the motion, on the ground that Sirrine not 
having been in the service until six weeks before the Court 
met, he had full opportunity to have conferred with his coun- 
sel relative to the trial of the case. This ruling was ex- 
cepted to. | 

The case was then submitted to the jury, and the evidence 
disclosed the following facts : 

William Dennard died, leaving a will, in which all his pro- 
perty, then worth about 30.000.00,except a few small legacies, 
was given to his wife and his son Burton T., nothing being 
given to his daughter, Mrs. Wm. M. Brady. Shortly there- 
after, Brady, in right of his wife, and his wife, filed a caveat 
against the probate of the will. Pending proceedings for 
that purpose, Burton T. Dennard agreed to turn over an 
amount equal to one-third of the estate belonging to Wm. 
Dennard when he died, if said caveat was withdrawn. The 
proposed compromise was accepted, and a bond was exe- 
cuted by Burton T. Dennard, with N. Collier as security, in 
pursuance of the agreement stated, of which the following 
is @ copy: 

“ Georgia, ) 

Baker County { 

Know all men by these presents, that we, 
Burton T. Dennard and*Needham Collier are held and firmly 
bound unto William M. Brady, in trust for his wife, in the 
sum of $15.000, for the true payment of which we bind our- 
selves, our heirs, executors and administrators jointly and - 
severally, unto the said William M. Brady, his heirs and as- 
signs. Sealed with our seals and dated this 28th Septem- 
ber, 1852. 

The condition of the above bond is such that whereas 
there is a law suit pending on the appeal in Baker Superior 
Court, at the instance df William M. Brady, in right of his » 
Wife, contesting and caveating the will and testament of 
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William Dennard, deceased, which is propounded by Irene 
Dennard, executrix of said will; and whereas, the said Irene 
Dennard and the said Burton T. Dennard, the principal leg- 
atees under said will, have this day consented and agreed to 
compromise and settle said lawsuit on the following terms 
and stipulations, to-wit : 

Ist. The said Wm. M. Brady, in consideration of the stip- 
ulations of the other parties, doth hereby agree to withdraw 
his caveat and objection to the said will, and allow the same 
to stand as the only true last will and testament of the said 
Wm. Dennard, deceased. 2d. That said Irene Dennard is 
to receive the property bequeathed to her under said will. 
3d. The said Burton T. Dennard doth agree, out of the res- 
idue of said estate, to which he is entitled under said will, 
to convey to the said Wm. M. Brady, in trust for his wife 
Julia, an amount equal to one-third of the whole estate of 
which the said Wm. Dennard died seized and possessed, 
and: the increase up to the time of the division, as soon as 
he shall have attained to the age of twenty-one years. Now 
should the said Burton T. Dennard, his heirs, executors and 
administrators well and truly perform the stipulations and 
agreement as above set forth, unto the said Wm. M. Brady, 
his heirs and assigns, then, and in that event, this bond to 
be void, else to remain in full force and effect. 








(Signed) BURTON T. DENNARD, [L.8.] 
N. W. COLLIER, [L.S.] 
Test—JOHN A. DAVIS, ¢ 


Not. Pab. Baker Co.” 

This bond was originally drawn payable to “Wm. M. 
Brady, in right of his wife,” but when Burton T. Dennard 
came to execute it, Collier suggested to him to have it so 
changed as to settle the property on Mrs. Brady, and Bur- 
ton T. then refused to sign it until the words “in right of” 
‘were erased, and the words “in trust for” substituted. 
‘Wm. M. Brady was not present when the bond was exe- 
cuted, but this change in the phraseology was afterwards 
mentioned to him by Mr. Davis, and he acquiesced in it. 
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{Counsel for creditors objected to this testimony as to the 
changes made in the bond, and what was said when it was 
executed; but the Court overruled theobjection,and admit- 
ted the evidence, to show that the bond had been accepted 
by Brady with the understanding that it was intended, and 
its effect was, to create a separate estate in his wife.] 

Burton Dennard became twenty-one years of age in Jan- 
uary, 1853, and his share of his father’s estate was then 
turned over to him, and he and Brady went jointly into the 
possession of the lands and negroes, Brady having very little 
property of his own ; and they commenced, in January, 1853, 
to crop together, and continued so to do until December fol- 
lowing, when Burton Dennard died. No conveyance was 
ever formally executed by him, but he ratified said bond 
after he became of age. After his death Brady adminis- 
tered: on his estate, paid a part of the debts, and subse- 
quently obtained an order from the Ordinary to sell Den- 
nard’s undivided two-thirds interest in the negroes jointly 
possessed, as aforesaid, by the said Dennard and Brady at the 
death ot the former. A sale took place accordingly. One of the 
negroes was sold to and paid for by one Kendrick. The re- 
mainder were, at Wm. M. Brady’s request, bidin by Wright 
Brady for the estate, and went back into the possession of 
Wm. M. Brady, Wright Brady paying nothing on his bid. 
Wm. M. Brady, as administrator aforesaid, made no returns 
to the Ordinary of said sale, or of any of his dealings with 
the estate of Dennard. He and his family remained on the 
plantation, cultivating the same with the negroes possessed 
by him and Dennard in the lifetime of the latter, until Jan- 
uary, 1857, when he died, leaving debts and judgments of 
the said Dennard unpaid, and a large amount of debts, 
mostly in judgment, due by himself, unpaid also. 

The following unpaid fi. fas. against Wm. M. Brady, 
amongst a great many others of a subsequent date, were in 
evidence: One in favor of L. G. Sutton for principal $250, 
interest to January 1st, 1854, $52.50, cost $14.00 ; one in 
favor of Morehouse & Co. for principal $150.00, interest te 
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12th November, 1852, $15.96, cost. $11.00; one in favor of 
J. B. Ross & Co. for principal $90.00, interest to 12th No- 
vember, 1852, $5.50, cost $23.00. 

The bond made to Brady in trust for his wife was never 
recorded, and his creditors had no notice of its existence. 
Their debts were contracted whilst he was in the possession 
of said property belonging originally to old Mr. Dennard, 
perhaps, but there was no proof of this, except the date of 
the judgments and the memorandum of the datefrom which 
interest. was.counted. 

Counsel for plaintiffs in error requested. the Court. to 
charge the jury: 

1. That said bond does not create a.separate estate in Mrs. 
Brady, now Mrs. Wilcher. 

2. That the suit respecting old Mr. Dennard’s will having 
been compromised on the terms mentioned, the making of 
the bond by Barton Dennard and its subsequent ratification 

by him was a reduction into possession by Wm. M. Brady 
‘of his wife’s interest in her father’s estate under said com- 
promise. 

3. That said bond was a debt due to Wm. M. Brady, and as 
such passed to his legal representatives, and not. to his wife 
who survived him. 

4. That Wm. M. Brady’s possession of said property, 
jointly with said Burton Dennard, after the latter became of 
age, was, in legal contemplation, a reduction into possession, 
as husband, of the undivided interest of which he was pos- 
sessed. 

5. That said bond never having been recorded, was void 
against bona jidecreditors without notice, so far as it should 
be held to create a separate estate in the wife. 

6. That if said bond created a separate estate, it was in 
that respect an agreement which stands on a similar footing 
with executory marriage articles, and will not be enforced 
to the prejudice of bona fide creditors without notice. 

7. That if the jury believe that suits were pending against 
Wm. M. Brady when said compromise was made and said 
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bond was executed, and that he was then in embarrassed 
cireumstances, he could only consent to or make such a set- 
tlement on his wife as a Court of Equity would have com- — 
pelled him, on her application, to make, to-wit, a reasonable 
settlement ; and if the jury believe, under the instructions 
of the Court, that said bond creates‘a separate estate in Mrs. 
Brady, and that it was made when he was being sued for 
debt and in embarrassed circumstances, then, the jury’ will 
determine whether the amount settled on her by said bond 
was such'an amount asa Court of Equity would have re- 
quired her husband to settle on her if she had applied for 
it; and if not, they will only enforce it for such an amount 
as they deem, under the facts of the case, would have been 
an adequate and reasonable settlement. 

8. That if Wm. M. Brady procured an order to sell the 
undivided interest of Burton T. Dennard, deceased, in said 
negroes, and exposed ‘it to sale, and at his request the ne- 
groes were bid in for the estate, this was a reduction of the 
said Dennard’s negroes into his possession as husband ; espe- 
cially, if the jury believe that his wife was the only heir at 
law, and that Wm. M. Brady used the property of the said 
Dennard without making any return or accounting for the 
use of it in any way after Dennard’s death. 

The Court refused to charge any of said requests, but 
charged that the contrary thereof was the law. 

The errors assigned are: 

1. The refusal of the Court to continue the case. 

2. The admission of the evidence relativeto the erasure 
in the bond, and what was said by Collier and Dennard at 
the time. , 

3. The refusal to charge as requested, and charging to the 
contrary. 


Lanter & Anverson, for the plaintiffs in error. 


McCay and Hut, for defendants. 
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Watxer, J. 


{1.]. We think the Court did not err in overruling the mo- 
tion to continue the case, on the ground of the absence of 
the party in the military service. The act of 1861, Pamph. 
Acts. p. 59, only “ authorized” the Oourts to continue for 
this cause. It was not compulsory. In this case, it doesnot 
appear that any harm was done the absent party; it. was 
not alleged that his presence was necessary to enable the 
attorney to. represent his rights. The statement of- the at- 
torney was that he desired the presence of his client. This 
is nolegal reason for a continuance. In showings for Prov- 
idential absence, the counsel must state, in his place, that he 
cannot go safely to trial without the presence.of his client. 
Code, see 3453. 

{2.] The bond of Burton T. Dennard to Wm. M. Brady, 
in trust for his wife, had been materially altered, and the tes- 
timony of Davis was certainly admissible to explain the al- 
teration. Code, sec. 3758. If. there was any ambiguity in 
it, either patent or latent, it was admissible to explain that 
also. Sec. 3724. 

[3.]. What rights did this bond give to Mrs. Brady, now 
Mrs. Wilcher? We think it is an obligation, binding the ob- 
ligor to pay to the trustee, for her use, an amount equal to 
one-third of old Mr. Dennard’s estate. {t is not a convey- 
ance, but an obligation for a conveyance, which a Court of 
Equity will enforce. We think the intention was, to create 
a separate estate for the sole use of Mrs. Brady. This is 
very evident from the testimony of Davis, which shows that 
Burton T. Dennard intended “to settle the property on” 
her; and a Court of equity will carry into effect such inten- 
tion. I am aware that some cases, decided by this Court, do 
not scem to harmonize very well with this view of the case, 
particularly Denson vs. Patton, 19 Ga. R. 577, and Fears vs. 
Brooks, 12 Ga. R.195. These were cases where the con- 
veyances had been completed, and all was done that was in- 
tended to be done; while this was a mere obligation to con- 
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vey, and the conveyance, when made, might declare the 
trusts according to the intention of the parties, “to settle the 
property on Mrs. Brady.” Besides, when this case was be- 
fore this Court on a former occasion, (24 Ga. 2. 185) Judge 
McDonald, delivering the opinion of the Court, says: “After 
the satisfaction of that judgment, (one in favor of Jerry 
Cowles,) Mrs. Brady has the highest claim under the agree- 
ment of compromise. That agreement was never executed 
by a division of the property, and a conveyance in trust for 
Mrs. Brady, and she has a right to demand. its execution be- 
fore the property can be appropriated to the payment of the 
debts of her deceased brother. By the agreement: of com- 
promise she is entitled to it as coming from her father’s 
estate, as it was on condition that she should have an amount 
equal to one-third of her deceased father’s estate, if she and 
her deceased husband would abandon their proceedings 
against the will, which was done.” This may not bea de- 
cision of the case, yet, as an expression of opinion of one of 
our predecessors who was, perhaps, as familiar with the law 
in relation to trusts, marriage settlements, &c., as any one 
who ever sat on this bench, it is entitled to much weight. 
Again, in Johnson vs. Hines, 31 Ga. Rep. 728, Judge Jen- 
kins, delivering the opinion, lays down the rule that con- 
veyances to the wife directly, either by the husband or an- 
other, may be upheld in Equity; that the conveyance:is.a 
declaration of a trust and Equity will hold -him and his rep- 
resentatives bound by it; especially when the property came 
through the wife, with an wnderstanding that it should be 
her separate property. ‘The true intent of the parties will 
be earried into effect in Equity without regard to form.’ In 
accordance, with these views, the Code says, section 2288 : 
“No words of separate use are necessary to create a trust 
estate for the wife. The appointment of a: trustee, or any 
words sufficient to create a trust, shall operate to-create.a 
separate estate.” We think, therefore, the bond created a 
right.in the husband, not in his individual character, but as 
the trustee of his wife, which a Court of Equity will enforce 
for her use and benefit. 
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It is objected that the husband had no power to make the 
contract which he did with Burton T. Dennard. Could he 
not abandon the caveat if he chose to do-so? We think so. 
It is true there was. an agreement, that on his doing so and the 
will being established, his wife should, in effect, share equally 
with her brother and step mother, in the estate of her father. 
Was there any thing wrong in this? Upon the establish- 
ment of the will the whole property went to Mrs. Dennard 
and Burton; and by the course pursued by Brady and wife, 
an amount equal to one-third, was to be settled on her. 
How are the plaintiffs wronged by this arrangement? We 
are unable to see. The complaint must be that Brady did 
not litigate and recover the property{for them. That he 
ought to have paid his debts is very true; but that he failed 
to place this fund, belonging to his wife, within the reach of 
his creditors-is equally true. 

[4] Again, it is insisted that this bond is void under the act 
of 1847, Pamph. p. 57, “To require marriage settlements to be 
recorded.” That act contemplates a settlement made by the 
husband, and does not apply to a case like this. See Code, 
Section 1727. 

Again, it is insisted that as Mrs. Brady was the sole heir at 
law, of Burton T. Dennard, deceased, and that as William 
M. Brady took possession of the estate of Burton T., that 
was such a reduction to possession, as would vest in him the 
title to the property left by Burton. 

[5] The rule in such a case is, that “the husband must 
reduce the wife’s property or choses in action to possession 
as husband, in order to defeat the wife’s title by survivor- 
ship.” 24 Ga. #.136. Upon the death of Burton T. Den- 
nard, Brady took out letters of administration on his estate, 
and administered the estatein part. We have looked through 
the record in vain to find any evidence that he held posses- 
sion otherwise than as administrator. As such administra- 
tor he was entitled to the possession of the property, but 
such possession could not be called an administration of it. 
His title could become complete only after the payment of 
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the debts of Burton T. Dennard. These debts were not paid 
during the lifetime of Wm. M. Brady. As administrator, 
Brady procured an order of sale, and exposed the negroes to 
sale, and for some reason, perhaps because they did not sell 
foras much as he thought they should, Wright Brady, at his 
request, “bid then in for the estate.” 

[6] We think the facts show that his possession was ‘as 
administrator and not as husband. This being the ease, 
upon his death, the wife became entitled to receive, as’ ‘sole 
heir at law, the property of her deceased brother. 








Judgment affirmed. 


Crayton & Kennapy, plaintiffs in error, ve. Francts‘O’Con- 
NER, defendant in error. 


[1.] Clayton & Kennady va. O'Conner, 29 Ga. R., 687, affirmed. 

[2.] The owner of a promissory note on an insolvent person who, by a fraud, put its off on 
an innocent purchaser, is liable to refund to the latter the money received for it, with 

» interest. 


Case. In Richmond Superior Court. Tried before Judge 
Hour. November Term, 1860. 


This was an action of deceit in the sale of a note to the 
plaintiffs by the defendant. 


The note was as follows: 
“Augusta, Ga., Oct. 8th, 1856. 


Ninety days after date I promise to pay to the order of 
D. T. Smith eight hundred dollars, at either bank in this 


city. Value received. 
(Signed) JOHN C. CARMICHAEL.” 


Endorsed thus: ‘ D. T. Smith.” 
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Ewidence for the Plaintiffs. 
A, W. Walton—Lived with plaintiffs as book-keeper, on 
the 4th of December, 1856. Defendant came into the store 
of, plaintiffs on that day, between 12 o’clock m. and 2 o’clock 
p. M. and offered to sell them a note on John C. Carmichael, 
payable to the order of D. T. Smith, and indorsed by 
Smith.in blank, for $800. Said note was dated October 8th, 
1856, and was payable ninety days after date. After some 
conversation, John J. Clayton, one of the plaintiffs, told 
witness to draw a check on the Mechanics Bank for $762 50. 
Clayton told defendant to indorse the note. Defendant an- 
swered, in a jocular manner, and just as he was going out» 
that his name would make the note no better; that Car 
michael was as good as any man in the city of Augusta, and 
would pay the note at maturity. Defendant took the check 
and left the store. Plaintiffs learned, a little while after, on 
the same day, that Carmichael had failed. Defendant lives 
in South Carolina. Plaintiffs sent to the bridge and els2- 
where to intercept the defendant before he got over the river, 
_ but did not find him. The check was paid by the Mechan- 
ics Bank. Two or three days after, plaintiffs sent witness 
over to.see defendant, who lives seven or eight miles from 
Angusta, to return him the note, get his endorsement upon 
it, or the money. Witness offered to return the note to de- 
fendant and take back the money, or keep the note with 
defendant’s endorsement. Defendant would not assent to 
either of these arrangements. Witness told defendant that 
Carmichael had failed at the time the note was passed, and 
it was worthless. Defendant replied that he did not make 
child’s bargains. 

Cross-Examined—The note was turned over to L. D. Lal- 
lerstedt, Esq., by the plaintifis, to be put in suit, and was in 
his hands at maturity. Witness did not call on Carmichael 
for payment; does not know that Carmichael was ever called 
upon. Carmichael failed two or three days before the sale 
of the note, but his failure was not generally known. Plain- 
tiffs did not know of it until an hour or two after the trade. 
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Witness considers the note worthless; neither Carmichael 
nor Smith, the indorser, is solvent. Carmichael was in good 
credit, and did a large business, up to the time of his fail- 
ure. Plaintiffs had dea't in paper with his indorsement at 
a discount before. They had some on hand at that time, but 
it was subsequently arranged by the makers. Witness heard 
Kenuady, one of the plaintiffs, say he had met defendant. in 
the street. When defendant said Carmichael was as good 
as any man in the city, the agreement was already made and 
the check drawn. Witness is not certain whether the check 
had been delivered to defendant or not. Keunady, one of 
the plaintiffs, was approaching defendant when the remark 
was made. 

L. D. Lallerstedt—Thought that Carmichael was insolvent 
at the time of thetrade. His opinion was formed on the fact 
that he was a Bank director, and had heard it said at the 
Bank and in the street that Carmichael was insolvent. 
[Counsel for defendant moved to rule out this testimony, on 
the ground that the opinivn of the witness was not compe- 
tent evidence on the direct examination, and especially so 
when founded on facts themselves inadmissible in evidence. 
The Court overruled the objection, and the witness pro- 
ceeded.] Defendant came into the store of witness the 
morning of the 4th of December, 1856, and offered to: sell 
him the note in evidence. Witness told-defendant that Car- 
michael had failed, and the note was worthless. Defendant 
left and went down town. 

Cross-ewamined—The note was put into the hands of wit- 
ness for collection by Kennedy & Clayton some time subse- 
quent to the day just mentioned. Witness heard of the fail- 
ure of Carmichael two or three days previous to the 4th of 
December, 1856. His failure was not generally known. 
Witness knows of no payments made by Carmichael since 
his failure. He was in good credit previous to his failure. 
Witness did not present the note to him for payment. The 
note was due about the 9th of January, 1857. D. T. Smith 
was held to bail, and attachments issued, and garnishments 
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were served on several. persons, under the statute in such 
case made and provided. Garnishments were served, wit- 
ness thinks, on the firm of auctioneers who sold the stock in 
trade of D. T. Smith. The garnishees answered that they 
had nothing in their hands belonging to D.T. Smith. Smith 
kept a drug-store. Witness thinks his stock was worth 
$3,000 or $4,000. Witness called upon Smith in the latter 
part of December, 1856, to make arrangements to have the 
note paid. Smith refused to make any arrangements. The 
note was not due at that time. Smith was held to bail, but 


absconded before the maturity of the note. Witness looked _ 


about for defendant at the maturity of the note, but heard 
he had gone away ten days previously. 

Charles J. Goodwin—Was a clerk in the store of Laller- 
stedt & Deming on the 4th of December, 1856. The morn- 
ing of that day defendant came into the store and walked to 
the back part of it, where Lallerstedt was sitting, and offered 
to sell him a note on Jno. C. Carmichael. Lallerstedt told 
him (defendant) that Carmichael had failed, and the note 
was worthless. After some conversation, defendant left and 
went away. 

James P. Allen—Lived with D. T. Smith on the 4th of 
December, 1856, as book-keeper and salesman. Does not 
believe that Smith was solvent, among other reasons, because 
he went away, leaving several debts unpaid. Witness has 
not much opinion of him. 

Cross-ecamined—Smith bought about $1,200 of his 
stock at Sheriff's sale two or three months before the 4th of 
December, 1856, and paid cash for it. Then he went North 
and bought more stock, which, witness thinks, he did not 
pay for. He sold his stock on the 27th of December, 1856, 
and received about $4,000 for it. Up to that time he had 
sold to the amount of $1,800 or $2,000. He claimed some 
negroes—a boy and a woman~that belonged to his wife. 
Witness thinks the boy was worth $3,000 and the woman 
$800. Smith gave security for his board when he first came; 
gos married shortly afterwards, which gave him some credit. 
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He ran away and left his wife behind. He owed money to 
hundreds of persons. Witness can specify only two of these, 
and ean specify no amount. 

E. Starnes, Fsq.—Believes at this time that Carmichae 
was insolvent on the 8d of December, 1856: Witness had 
oceasion professionally to become acquainted with Carmi- 
chael’s affairs, and found them very. much embarrassed. 
Witness was not prepared to say that it was his opinion, on 
the 3d of December, 1856, that Carmichael was insolvent. 
Carmichael made an assignment of his property on that 
day. 

Oross-examined— Witness held large claims against Car- 
michael at that time. In connection with professional breth- 
ren who held other claims, he attacked the assignment as 
fraudulent; all the claims were paid in full, principal, inter- 
est and cost, by the assignees. The opinion of witness is 
that, in order to have made indorser of the note in evidence 
responsible, the note should have been put in bank and pro- 
tested for non-payment, and demand should have been made 
of the indorser. 

John C. Sneed, Hsqg.—Received from Philadelphia an ac- 
count and note against D. T. Smith. At the time of their 
receipt they were not due. The aggregate of both was be- 
tween $800 and $1,000. , Witness did not succeed in collect- 
ing either. Both were sent back. 

Ewidence for Defendant. | 

Thomas Whyte—Was a member of the firm of Girardy, 
Whyte & Co., on the 27th of December, 1856. Said firm 
sold the stock of D. T. Smith, and turned over to Smith 
$4,000. No garnishment was served on the firm. They 
may have been served upon some individual of the firm. 

Ovoss-ewamined—Smith had some small accounts with 
the firm of Girardy, Whyte & Co., all of which he paid. 
Witness has seen Smith several times with large rolls of 
bank bills. 

James H. Gray—Collected $1,200 from D. T. Smith on a 


note for that amount, bearing the same date and payable at 
13 
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the same time as the one in evidence. Witness was the 
agent of defendant, and loaned two thousand dollars, this 
present claim and $1,200. Witness took a mortgage on 
Smith’s stock for the $1,200, and assigned it to the auction- 
eers who sold said stock. The $1,200 was paid by the check 
of Girardy, Whyte & Co., on account of Smith. Witness 
believed, on the 4th of December, 1856, that Smith was sol- 
vent, and witness was in the habit of lending him money, in 
amount from $100 to $300. Sometimes took his due bill— 
sometimes did not. 

Cross-examined—Defendant is a money lender. 

John K. Jackson, Fsq.—W as counsel for creditors of John 
C. Carmichael. From information of facts acquired by wit- 
ness in that transaction, witness is of the opinion that Car- 
michael was not fairly insolvent on the 4th of December, 
1856. Witness did not think so then, and does not now. 
When D. T. Smith was held to bail by plaintiffs the firm of 
Millers & Jackson were retained by Smith. Witness was a 
member of that firm, and as such, proceeded to the defence 
of that case. Before the trial Term, Smith disappeared be- 
fore arranging for fees, and said firm notified David L. Ad- 
ams, who was the security upon Smith’s bail bond, that they 
should no longer appear in said case, unless he wished them 
apd employed them for that purpose. Mr. Adams was en- 
tirely good for the debt. Upon the trial the plaintiffs’ suit 
was—svlely on the ground of the want of demand of pay- 
ment of the note, and of notice of non-payment to Smith. 
The note sued on in that case was the note offered in evi- 
dence in this. The record shown to withess is the original 
record and bail bond in that case. It was the Sheriff’s duty 
to take good security. No exception was taken by the plain- 
tiffs to the sufficiency of the security. Mr. Adams’ credit 
was good and is now. Witness had some business transac- 
tions with Smith about the 24th of September, 1856, and 
was of the opinion then that he was solvent; had no reason 
to doubt it until his arrest under bail process. 

The presiding Judge, by consent of parties, stated that 
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his recollection of the bail case, so far as the causes of plain- 
tiffs’ deteat are concerned, agreed with Mr. Jackson’s. 

The defendant then introduced the record of the bail case 
against Smith, which showed that the process issued Decem- 
ber 27th, 1856, upon an affidavit made by Kennady, one of 
the plaintiffs, and that a bail bond, with D. L. Adams as se- 
curity, was given two days thereafter. 

Here the evidence closed, and the jury returned a verdict 
in favor of the plaintiffs for $762 50 principal, with $209 60 
interest. 

The defendant moved for a new trial, on three grounds : 

1. Because L. D. Lallerstedt was allowed to testity that, 
in his opinion, Carmichael was insolvent on the 4th of De- 
cember, 1856, he stating that his opinion was formed on 
what he had heard on the street and in the Bank of Au- 
gusta. 

2. Because A. W. Walton was allowed to testify that his 
opinion, on the day of the trade, was, that Carmichael was 
insolvent, he stating that his opinion was formed on the fact 
that he had heard the night before that Carmichael was in 
embarrassed circumstances. 

3. Beeause the verdict was contrary to law and evidence. 
- The Court granted a new trial on the 3d ground ; and this 
is alleged as error. 


Latierstept and Saewmakg, for plaintiffs in error. 
Cumine, for defendant. 


Harris, J. 


[1.] Several of the questions discussed to-day were argued 
and decided, it seems by reference to 29th Ga. R. 687, 
when this case was here for the first time. Nothing has 
been now presented which can or ought to lead us to reverse 
or modify what was then decided. 

[2.] The testimony produces a very strong conviction of a 
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glaring fraud having been practiced by the defendant in 
error in the sale to Clayton & Kennady of Carmichael’s 
note, knowing at the time that the paper was worth- 
Jess. The plaintiffs having taken, promptly, steps for the re- 
cision of the fraudulent contract, and being without fault 
or in laches, so far as we can discover, they were éairly enti- 
tled to recover the amount, with interest paid by them, from 
defendant. Entertaining, without any doubt whatever, the 
right of plaintiffs to this measure of justice, we think the 
Judge below erred in granting a new trial on the ground 
that the verdict was contrary to law and evidence, and ac- 
cordingly reverse his decision. 
Judgment reversed. 





ApministRatTor or Jorn Borier, deceased, plaintiff in error, 
vs. Ecsert W. Huaues, defendant in error. 


{1.] Presumption of gift when slave went home with a daughter, on her marriage. 
[2.] Parol gift of slaves, perfected by delivery, was not rendered invalid by Act of 1856. 
That Act, neither in letter nor in spirit, extended to such a case. 


Complaint for Negroes. In Twiggs Superior Court. 
Tried before Judge Corz. September Term, 1866. 


This action was by the plaintiff in error against the de- 
tendant in error. Witnesses for the plaintiff proved, among 
other things, that the negroes sued for were in possession of 
the plaintiff’s intestate, Butler, in the year 1800, he control- 
ing them, and exercising acts of ownership over them, as 
‘his own property ; that the defendant, Hughes, married the 
daughter of said Butler, in October, 1860; and after his 
marriage, he took these negroes home with him, with But- 
ler’s consent, and retained possession of them; was in pos- 
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session ot them at the death of his wife; that Mrs. Hughes 
died before this suit was instituted: Also, that Butler made 
demand for the negroes, of Hughes, before the suit was 
brought: Also, the value of the hire of the negroes. He, 
Butler, said he had given the negroes to his daughter, Mrs. 
Hughes. It was further proven that after the negroes went 
into possession of Hughes, he, Butler, exchanged another 
slave for one of those which had gone into Hughes’ pos- 
session. 

Couneel for the plaintiff requested the Court to instruct 
the jury, that under, and by virtue of, the Act of the Leg- 
islature passed in 1856, if the jury believe, from the evi- 
dence, that the gift of the negroes in question was a gift by 
parol, then, Hughes acquired no title, and the plaintiff was 
entitled to recover. This charge the Court declined to give; 
but instructed the jury that the Act of 1856, prohibited the 
bringing of any action to charge any person, upon any/con- 
tract of ‘sale or gift of slaves, unless the agreement, or von- 
tract, or gift, etc., be in writing; but that a defendant claim- 
ing title to a slave, by parol gift or contract which was exe- 
cuted by delivery into possession, could defend upon such pa- 
rol gift or contract; and if the jury believed, from the evi- 
dence, that the negroes in question were thus given by parol, 
then, the plaintiff was not entitled to recover. 

The Court further charged the jury, that if, from the evi- 
dence, they believed that Butler, upon the marriage of 
Hughes, sent the negroes home with his daughter, Mrs. 
Hughes, then, that fact is presumptive evidence of a per- 
fected gift. 

The refusal to charge, and the charges, as given, are as- 
signed as error. 








E. A. & J. T. Nisper, for plaintiff in error. 


Barty and peGrarrenrew, for defendant. 
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Harris, J. 


[1.] Following the decisions in South Carolina, the Courts 
of Georgia, for the last thirty years, have uniformly. held 
that slaves going home with a daughter on her marriage, 
the possession and dominion of the father ceasing, without 
clear and convincing proof that they were merely tempora- 
rly loaned to the son-in-law, would be presumed to have 
been given, absolutely, as an advancement to the ch'ld thus 
married. We find nothing in thetestimony before us, show- 
ing any understanding or agreement between the father-in- 
law and the son-in-law, which does or ought to rebut the 
presumption which the law creates, of an absolute gift. 

[2.] The Act of 1856, relied on by plaintiff’s counsel, by 
its letter and spirit, acts only on persons instituting suits on 
parol gifts of slaves for their recovery, aud never could have 
been intended to affect the title of one holding by actual de- 
livery and possession. 


Let the judgment below be affirmed. 





Joun L. Anpzkrson, plaintiff in error, vs. Ricoarp T. Wat- 
TON, defendant in error. — 


[1] Abatement in the rigor of the law, as respects sureties, Modern decisions regarded in 
interpreting old law. 
[2] Demurrer to bill, admits allegations in the latter to be true. 

The principal in a judgement being insolvent, and having, after rendition of the judg- 
ment, sold property, an injunction against the purchaser, who was about to remove the pro- 
perty from the County, was properly granted at the instance of the surety. 

[3] In such case, the surety is entitled to the injunction without first paying the debt. 
[4] Impure pleas must be sworn to; and certain pleas in this case were of that character. 
' Certain other pleas properly overruled. 


In Equity. In Wilkes Superior Court. Demurrer to Bill, 
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and Demurrer to Plea. Decided by Judge Wiu1am M, 
Reese. September Term, 1866. 


On the 9th of November, 1865, Walton, the defendant in 
error, filed his Bill in Wilkes Superior Court against Ander- 
son, the plaintiff in error, making the following case: 

A judgment was rendered in said Conrt, at March Term, 
1861, in favor of Nicholas Taliaferro, against Phebe Stinson, 
as principal, and Walton, as security, which is still unpaid, 
aud Mrs. Stin on is insoivent. The stay-law was in force at 
the rendition of the judgment, and the stay-ordinance of the 
Convention was operating at the time of filing the bill. 

Anderson, well knowing of the judgement and its lien, 
purchased of Mrs. Stinson eighteen bales of cotton, which 
he mixed with his own cotton, so that the same cannot, by 
any means in complainant’s power, be distinguished and 
identitied. He is removing said coiton beyond the limits 
of Wilkes county, to market, having some of it upon the 
cars for that purpose, at the time the bill was filed. The 
whole of the eighteen bales, at the ordinary price, would be 
insufficient to pay off the judgment. 

The bill prayed for discovery and general relief, and espe- 
cially for an injunction restraining Anderson from selling the 
cotton or removing it from the county, until after he should 
give bond and security for its forthcoming to answer and 
satisfy said judgment. 

The Judge sanctioned the bill, and ordered an injunction 
requiring Anderson “not to remove said eighteen bales of cot- 
ton, until he shall have given bond and security for the forth- 
coming of the same, or the proceeds thereof, to answer the 
final judgment in this case.” 

The defendant demurred to the bill on.several grounds. 

(1) For want of Equity. (2) Because the remedy at law 
was complete. (3) Becauseacopy of the judgment and fi. fa. 
was not attached to the bill as an exhibit. (4) Because no 
affidavit had been made by complainant to entitle him tu pro- 
ceed under the stay-law and stay-ordinance. (5) Because the 
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complainant had not paid off and taken control of the fi. fa. 
(6) Because no injunction was in fact sued out as prayed for, 
nor any bond given by complainant as required by law. (7) 
Because there was not, and never had been, any law to pro- 
hibit a levy of the execution on the cotton. (8) Because it 
was not alleged that any judgments were against Phebe 
Stinson older than the one in question. 

The Court overruled the demurrer. 

The defendant also filed several pleas: 

1. That he was a bona fide purchaser of the cotton for 
valuable consideration, without notice of the judgment or 
the lien thereof, and had been in possession of the cotton 
more than two years before the filing of tise bill. 

2. That complainant does not appear, by the said judg- 
ment and execution, to be surety, but a joint principal ; and 
that the judgment, if controlled by him as surety, would not 
interfere with defendant, a bona fide purchaser without notice, 
whose rights were vested before any order giving the control 
to complainant has been granted. 

3.. That complainant is not surety, but a principal. 

4. That, even if a surety, he has never paid off the fi. fa. 
and taken control of it. 

5. That there never has been any law that could prohibit 
a levy on the cotton, if subject. 

The complainant demurred to these pleas as presenting no 
sufficient defence, and, moreover, to each of them specially, 
as follows: 

To. the first, as proper matter for answer and not for plea, 
except as to the alleged possession by defendant for two 
years; and, as to that, as being insufficient, because the sta- 
tutes of limitation were suspended. 

To the second and'third, as matter for answer or demurrer, 
and not for plea. 

To the fourth and fifth, as matter for demurrer, and not 
for plea. 

The Court sustained the demurrer to the fourth and fifth 
pleas, but decided the firat, second and third to be good and 
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sufficient, if supported by a sworn answer, and ordered them 
each to stand for an answer, provided the defendant would 
swear to them. 

Both parties excepted; Anderson alleging error in overrul- 
ing the demurrer to the bill, in sustaining the demurrer to 
the fourth and fifth pleas, and in requiring the first, second 
and third pleas to be sworn to; and Walton alleging error im 
holding these pleas sufticient, if sworn to. 


Anprews and ALexanpex, for Anderson. 
Baryett & Bieckrey, for Walton. 


Harris, J. 


[1] The case of plaintiff in error has been very elaborately 
argued; and we have been called on, by the distinguished 
counsel representing him, to enforce the rigid decisions of the 
common law of the last century, in reference to securities. 
We will go intono argument now, nor review the decisions 
cited, or read, to demonstrate, as could be easily done by refer- 
ence to elementary treatises issued from the British press 
within the last twenty years, how greatly the old rules have 
been relaxed, and old decisions modified. Bound, as we are, 
by the principles of the common law as they existed at the 
time of our adopting Act, yet we shall not hesitate to avai 
ourselves of the invaluable light which modern decisions and 
elementary works have furnished, in interpreting what are 
called old principles. But the statutory legislation of Geor- 
gia, for the last forty years, when viewed apart from the 
common law, in its collective spirit, its continued progress, 
is so marked by tenderness for securities and endorsers that 
it has sought, in almost every conceivable mode, to ‘five 
them protection, and the ample use of the process of the 
Courts for such purpose, and, especially, toavert apprehend- 
ed loss. 

[2.] Obeying the spirit of our own legislation, it is diffi- 
cult for us to perceive how the Circuit Judge, upon the 
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facts alleged in the bill of Walton, and sworn to» 
could withhold his injunction restraining the sale of the cot- 
ton by the plaintiff in error, though he was a purchaser for 
a valuable consideration, as the cotton was unquestionably 
affected by the judgmeat of Taliaferro, obtained in 1861. 

Whether the defendant in error was a security or not for 
Mrs. Stinson, will doubtless arise hereafter, and be decided 
by proof. It is, however, so alleged in the bill, and the de- 
murrer of plaintiff in error precludes him from denying it. 
If a security, and the facts alleged in his bill are true,—and 
the demurrer admits them to be true,—we have not the 
slightest doubt that Walton was entitled to the aid of a 
Court of Equity in trying to save his property from sati-fy- 
ing Taliaferro’s execution, when Mrs. Stinson had property 
in the hands of, Anderson, (she being insolvent) bound by 
the judgment of Taliaferro, and which ought to be applied 
to its discharge. 

[3.] We think Judge Reese did not err in overruling the 
demurrer ; holding, as we do, that the peculiar facts set forth 
in the bill for discovery, injunction and relief, entitled a se- 
curity placed in the situation of Walton—and that without 
paying up Taliaferro’s execution—to claim and have the re- 
’ straining power of the Judge of theSuperior Court, against 
the sale or removal of the cotton liable to and bound by 
the judgment of Taliaferro, so as to prevent a serious loss to 
him, there being no adequate remedy at law, and this too, 
notwithstanding the inaction of Taliaferro, from whatever 
supposed legal obstacle it may have proceeded. 

[4.] The record shows that six pleas were filed by Anderson, 
none of which were sworn to. Four were ordered to stand 
for an answer, upon being sworn to; the other two were 
dismissed as embodying matter proper only to be considered 
by way of demurrer. The four pleas referred to, when ex- 
amined, will be found to be what our Code denominates as 
Impure pleas, and must, in all case, be sworn to. Nor was 
there error in dismissing the other two pleas, for the reason 
assigned. 

Judgment affirmed. 
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E. D. Mauons, plaintiff in error, vs. T. D, Perxuson, de- 
fendant in error. 


A Court has power fo amend its judgments and executions so as to make them con- 
form to the verdicts upon which they are predicated. 


Motion. InCherokee Superior Court. Decided by Judge 
Miner. November, 1866. 


At September Term, 1863, of Cherokee Superior Oonrt, a 
verdict was rendered in favor of Perkinson, against Mahone, 
on an attachment sued out by the former against the latter 
and levied upon certain lands. Nothing had occurred to en- 
title the plaintiff in attachment to enter up a general judg- 
ment on said verdict. Nevertheless, he did enter such a 
judgment, and the Clerk issued thereon, against Mahone, a 
general fi. fa. This fi. fa. was levied upon the lands on 
which the attachment had been levied. Thelands were sold 
by the Sheriff by virtue of said levy, and Perkinson became 
the purchaser. A large balance appearing still to be dueon 
the fi. fa., it was subsequently levied on other property, real 
and personal. 

Before this last levy was disposed of, to-wit, at. the Sep- 
tember Term, 1866, of Cherokee Superior Court, counsel 
for Mahone moved to set aside both the judgment and the 
fi. fa. Pending this motion, and at the same Term of the 
Court, counsel for Perkinson moved to amend the judgment. 

By consent of parties both motions were heard by Judge 
Miner, in November, 1866, who disposed of them together, 
overruling the motion to set aside the judgment, and. order- 
ing and adjudging that the plaintiff have leave to amend the 
judgment by changing the same from a general judgment 
in personam to a judgment zm rem upon the property on 
which the attachment was levied; and that the fi. fa be an- 
nuled and set aside, and a new fi. fa issued in conformity to 
the judgment as amended. 

Mahone assigns for error the refusal to set aside the judg- 
ment, and the granting of leave to amend it. 











208 SUPREME COURT OF GEORGIA. 


Wynne vs. Lumpkin, et. al. 








Lester, for plaintiff in error. 
Hansett and Bieocxiey; for defendant. 


Water, J. 


The judgment in this case is affirmed, for the reasons 
that the judgment was incorrectly entered up, Code, sec. 
3241; and the Court had the power, and it was his duty, to 
amend the judgment and execution, so as to make them 
conform to the legal effect of the verdict. Sections 3424-5. 





Guzxy O. Wrwnz, plaintiff in error, vs. R. H. Lumpxu, and 
others, defendants in error. 


[1.] Generally, the county of a person’s residence is the one in which to locate a suit 
against him in Equity. Where, however, there are several defendants, and substantial re- 
lief is prayed against all of them, the suit may be brought where any one of them resides. 
Thus, where a bill charges a trustee with making a fraudulent sale of lands, and both the 
vendee and the tenant of the vendee are sued with him, relief being prayed against them 
all, the Court in the county of the tenant’s residence has jurisdiction of the whole cause» 
and of all the parties. 

[2.] Equity will cancel an illegal deed that forms a cloud upon the true title. 

(8 ] The bill, in this case, was not multifarions. All the defendants were proper parties, 
and there was but a single subject matter. 


In Equity. In Oglethorpe Superior Court. Demurrer. 
Decided by Judge Hoox. April Term, 1866. 


By the will of John Wynne, dated in 1856, certain prop- 
erty, including a tract of land in Oglethorpe county, was 
left to his wife for life, “and after her death, such as may be 
then in her possession, and not previously sold or disposed 
of by her, to be divided” among his sons Thomas, Glenn, 
and George, his granddaughter Susannah Stevens, and the 
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two children of his deceased son William, the last to take 
per sturpes. 

The share of Thomas was to vest in the said Glenn in 
trust, for the support and maintenance of Thomas and his 
children, free from the contracts, liabilities and control of 
Thomas, and at his death to be equally divided among his 
children then living, and the representatives of any that 
might be deceased, such representatives to take per sturpes. 

The will was admitted to probate ; the executors qualified, 
and afterwards obtained letters of dismission. The testator’s 
son George died without issue. Subsequently, the tenant 
for life died, leaving the tract of land undisposed of. Let- 
ters of administration de bonis non, with the will annexed, 
were granted to the testator’s son Glenn, who is a resident 
of Coweta county. In 1864, Patrick M. Stevens, (the father 
of Susannah, the testator’s granddaughter,) Sarah F. Wynne, 
(the mother of the two children of the testator’s deceased 
son William;) and Thomas Wynne, the testator’s son, all 
residents of Oglethorpe county, combining to aid and abet 
the said administrator in illegally selling said land, obliga- 
ted themselves in a bond to hold him harmless, should he 
make such sale without proper authority from the proper 
Court. The administrator then, without said authority, sold 
and conveyed the land, for spurions money, which soon after- 
wards became utterly worthless, to John G. Orane, then and 
now of the State of South Carolina, who purchased with 
notice that the sale was unauthorized by the will-of the tes- 
tator or the laws of Georgia, and who was in collusion with 
the administrator and the parties to the aforesaid bond, to 
misapply the assets of the testator’s estate, and defeat the in- 
terest of Thomas Wynne’s children, William Wynne’s 
children, and the said Susannah Stevens, therein. 

Under the said deed of conveyance to him, and with the 
consent, and by the procurement, of the administrator and 
the otlier three confederates, the said Crane went into pos- 
session of the land, and placed thereon, as tenant under him, 
one William R. Perteet, who still resides thereon, and who, 
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by his engagement with Crane, his landlord, will pay the 
rents and profits to him, and they will thus pass beyond the 
limits of this State. 

A daughter of Thomas Wynne intermarried with Robert 
H. Lumpkin. The other children of Thomas, as well as the 
two children of William Wynne, deceased, and also the tes- 
tator’s granddaughter, Susannah Stevens, are all minors. 

The present bill was filed by Lumpkin and wife, and by 
Lumpkin as the next friend of all of said minors, against 
Glenn Wynne. Thomas Wynne, Patrick M. Stevens, Sarah 
F. Wynne, John G. Crane, and William R. Perteet, alleging 
the foregoing facts; and, moreover, that the complainants 
know not whether those of the defendants residing in Geor- 
gia are solvent, but believe that the late emancipation of 
slaves has so damaged the estate of each that by reason of 
their many outstanding liabilities, the complainants will be 
benefitted by no decree except such as may be enforced upon 
the said land, and the rents and profits thereof, three-fourths 
of which the complainants claim as their property. 

The bill prayed : 

1. That Perteet, the tenant, be enjoined from paying over 
to Crane the rents and profits; that a receiver be appointed 
to take and hold the same, and to rent out the land, collect 
the rents, &c., until a final decree. 

2. That the sale to Crane be rescinded and declared null 
and void, and the deed to him be cancelled; or, if good to 
convey the interest of Glenn and Thomas Wynne in said 
land, and its total cancellation would be injurious to Crane, 
that then the deed be declared null as to complainants’ in- 
terest, and Crane be perpetually enjoined from claiming 
such interest under the same. 

3. That the defendants account for the rents and profits 
accruing since the sale. 

4, That the land be partitioned into four parts, and one of 
them assigned to Thomas Wynne and his children, subject 
to the provisions of the will, one to the two children of 
William Wynne, deceased, and one to Susannah Stevens. 
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5. That should other relief be denied, then that the defen- 
dants (except Perteet, the tenant,) be decreed to account for 
the true value of the land, with damages for withholding it. 

6: For general relief. 

7. For diseovery from Perteet, the tenant, all discovery 
from the other defendants being expressly waived. 

. The defendant Glenn Wynne, alone, demurred to the bill 
on divers grounds : 

1, (As to any relief sought against him as trustee for 
Thomas Wynne and his children) for want of jurisdiction 
in the Court, he, the defendant, being a resident of Coweta 
county. 

2. For multifariousness. 

3. For want of title in the complainants’ Lumpkin and 
wife and the children of Thomas Wynne, to the subject 
matter of the bill. 

4. For want of such title in any of the complainants, and 
because, as to the minors, the bill should have been brought 
by their guardians. 

5. For want of title in Lumpkin and wife to the rents and 
profits. 

6. Because there is an adequate remedy at law. 

7. For want of equity in the bill. 

The demurrer was overruled by the Court; and this is 
complained of as error. ; 








Bououanay, for plaintiff in error. 


Maruews and Rem, Axerman and Barrow, for defen- 
dants. 


In this case Chief Justice Lumpkin did not preside, being 
related to one of the parties. 


Harris, J. 


[1.] The chief question made by the bill of exceptions is, 
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whether the Superior Court of Oglethorpe county had 
rightful jurisdiction over Glenn Wynne, of Coweta county, 
one of the defendants. 

As a general rule, a defendant has a constitutional right 
to be sued in the county of his residence, and not to be 
dragged to answer at a remote tribunal at the pleasure or 
will of a complainant. A most valuable privilege, which 
we will becareful not to endanger. Glenn Wynneis charged 
by the bill of complainants with conspiring and colluding 
with John G. Crane, of South Carolina, to defeat the inter- 
est of complainants in land sold to said Crane by him as ad- 
ministrator, such sale being unauthorized by the will of 

‘John Wynne or the laws of the State; as also in the misap- 
plication of the assets of the testator’s estate, and that Crane 
purchased with notice, and that Glenn Wynne illegally made 
to him a deed for the land, &c. These facts are admitted by 
the demurrer. Perteet, the tenant of Crane, residing in 
Oglethorpe, is a party defendant, and, as relief is sought 
from him, complainants weve enabled to institute their suit 
properly in that county. If Glenn Wynne did make, as al- 
leged, an illegal conveyance of land in which complainants 
were interested, to Crane, and that conveyance stood in the 
way of the complete assertion of their rights under the will 
of John Wynne, it is difficult to perceive how fall relief 
could have been obtained anywhere without acting on Glenn 
Wynne. His connexion with Crane and tenant was of such 
a kind in law as to make him a necessary party ; and if the 
jurisdiction of the Superior Court of Oglethorpe over Per- 
teet, as tentant of Crane, was rightful, we are not able to 
perceive why it was not rightful also over Glenn O. Wynne. 

[2.] We apprehend that is the office and duty of a Court 
of Equity to cause the deed made by Glenn O. Wynne to 
Crane, if illegal, or unauthorized, or if in any way it clouds 
or obstructs the title of complainants to the land under the 

will of John Wynne, to be cancelled. 

[3.] Nor are we enabled to consider the bill in this case, 
in ay proper sense, as multifarious; the transactions all 
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grow out of the sale of the land, and all the parties are inti- 
mately connected with, or concerned in them, and are con- 
sequently proper parties in reference to a proper subject 


‘ matter. 


We therefore affirm the judgment overruling the demur- 
rer. 





J. W. B. Epwarps, plaintiff in error, vs. Extison Banxsmir 
and James H. Mutrorp, defendants in error. 


[1.] The continuance or dissolution of an injunction, after the coming in of the answer, 
depends upon the sound discretion of the Court, according to the nature and circum- 
stances of the case ; and unless such discretion be abused, this Court will not control the 
Court below in its exercise. 

[2.] Lis pendens is a general notice of an equity to all the world. 


Motion to Dissolve Injunction. Decided by Judge Irwin. 
At Chambers. October, 1866. 


This was a bill filed by the plaintiff in error against the 
defendants in error, to set aside as fraudulent, a conveyance 
of certain lands lying in Cobb county, made by the former 
to Banksmith, one of the latter, who purchased for and on 
account of Mulford, his co-defendant. The frand alleged 
was, that the defendants knew the land contained a valuable 
gold mine, and the complainant had no such knowledge, and 
that Banksmith, on being asked by complainant, during the 
negotiations, what the lands were wanted for, and whether 
they did not have gold upon them, replied that they were 
wanted for farming purposes, etc., and that if they contained 
gold he did not know it. The bill charged that Banksmith 
resided beyond the limits of this State, and that both de- 
fendants, (so far as complainant knew) were insolvent and 
unable to eer in damages, It prayed for an injunction 
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to restrain the defendants trom selling the lands and from 
working them as a mine; and the injunction was granted, 

The answers denied that any gold had, so far as the defend- 
ants knew, been found on the lands either before or after the 
purchase. Mulford admitted, however, that the lands lay in 
or near what was considered the gold range or formation, 
between Lumpkin county, Ga., and Randolph county, Ala., 
and that on that account he caused the purchase to be made, 
acting altogether on a calculation of chances. 

On the coming in of the answers, a motion was made to 
dissolve the injunction, when the complainant, in order to 
show the existence of a mine on the premises, submitted the 
affidavits of one Grantham and one Asbury: 

Grantham deposed that, from the direction of a gold vein 
which he had opened on adjoining land, and his knowledge 
as a miner, he believed said vein ran through the lands in 
question, and was a valuable vein. Also that he had pan- 
ned for gold on these lands and found from twenty-five to 
thirty particles of gold, to the panfull (not over one gallon) 
of earth. 

Asbury deposed that he had been a practical miner for 
twenty years; that in company with Grantham, and after 
the latter had made an examination alone, he made a sur- 
face examination of these lands for gold ; and from the gold 
he thus found, and the’ location of the lands, he considered 
them as valuable as any mining property in that country. 

The presiding Judge dissolved the injunction, and that is 
complained of as erroneous. 








DoveueErty, for plaintiff in error. 
Lester, for defendants. . 
Watker, J. 


[1.] “It is now well settled, that the continuance or 
dissolution of an injunction, after the coming in of the an- 
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swer, depends upon the sound discretion of the Court, ac- 
cording to the nature and circumstances of the case.” Swift 
vs. Swift, 13 Ga. R. 145. And unless such discretion be 
abused, this Court will not control the Court below in its 
exercise. Wesee no abuse of the discretion in this case. 
Indeed, we can see no reason for continuing this injunction. 
Whether there be a valuable gold mine on the lands sold or 
not, is unknown. If, in the progress of the cause, cireum- 
stances may require the strong arm of a Court of Equity to 
interpose an extraordinary process, to protect the rights of 
complainant, such aid can be obtained when necessary, for 
“a Court of Equity is always open.” Code, sec. 4181. 

[2.] It is insisted, however, that the injunction should be 
continued to prevent Banksmith from selling the lands to 
an innocent purchaser without notice. Such a transfer, we 
apprehend, would not affect the rights of complainant. “It 
is a general rule that dis pendens is a general notice of an 
equity to all the world. 2 Bowv. LZ. D. 94 citing a number 
of authorities. In Murray vs. Bollou,1 J. C. R. 576, Chan- 
cellor Kent says: ‘The established rule is, that a lis pendens, 
duly prosecuted, and not collusive, is notice to a purchaser 
so as to affect and bind his interest by the decree; and the 
lis pendens begins from the service of the subpena after the 
bill is filed.” We think, then, that the pendency of this 
suit is notice to the world of the rights of the complainant 
in these lands, whatever those rights may be, and, that if 
he duly prosecute his suit, no subsequent purchaser can ac- 
quire an interest in them prior to a final decree, which can 
at all’affect those rights. 


Judgment affirmed. 
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Isaac H. Wess, plaintiff in error, vs. Davin Wrny, executor 
of Tuomas H. Wrny, deceased, defendants in error. 


Although the remedy at law may appear adequate, yet if a Judge enjoins a common law 
case, pending in his own Court, and there is nota manifest abuse of his discretion, the 
Supreme Court will not interfere. 


Motion to Dissolve Injunction. Decided by Judge Wor- 
rit. At Chambers. July, 1866. 


Thomas H. Wynn died in June, 1861, indebted to Webb, 
the plaintiff in error, on two prommissory notes for one 
thousand dollars each, given in the year 1859, for the pur- 
chase money of land. One of said notes matured in Janu- 
ary, 1861, and the other in January, 1862. Upon one of 
them, Wynn’s executor, the defendant in error, paid $300.00, 
in November, 1861, and Webb then took both notes home 
with him to the State of Louisiana, and there kept them. 

In reply to a letter written by the executor to Webb, 
early in 1863, Webb wrote the following: 

“ Sprinerietp, La., March 16th, 1863. 
“ Dr. Wynn, 
“Sir: 

“T received yours of the 31st January, 
“and was glad to hear from you and friends. I got your 
“letter on Saturday, and answer it by the first mail. You 
“say in your letter that you want meto come after my 
“money. Well, sir, I will say to you that there is no chance 
“to pass at this time. The waters are so high, and the 
“Yankees in the way, that I can’t pass, and don’t know when 
“T can, but will as soon asI can—I will doso. I don’t 
“ want to injure the estate one cent, and you can get bonds 
“of the Confederate States, and they will pay the interest, 


*‘ and there will be nobody injured; and if you can send it - 


“by any safe hand, why, do so, but not at my risk, and if 
“not, hold it in your hands till I come. 


“T am, sir, yours respectfully, 
“TSAAC H. WEBB.” 
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He also wrote to his daughter, Mrs. Sims, requesting her 
husband, Mr. Sims, to see the executor and have him to 
fund the money in Confederate States bonds; and Sims saw 
the executor accordingly and delivered this message. 

The executor, immediately after receiving the foregoing 
letter addressed to him, purchased for Webb eight per cent. 
bonds of the Confederate States, amounting to $2.500.00, 
which bonds he still has. Having so done, he proceeded to 
make distribution of the balance of the assets belonging to 
his testator’s estate, reserving only enough to cover a sum 
in dispute between the widow and the other heirs. He, 
however, took refunding bonds from the distributees. 

In 1866, Webb sued the executor on the notes, and the 
latter filed his bill to enjoin the action. The injunction was 
granted, and Webb (or his attorney, by consent,) answered 
the bill, and moved to dissolve the injunction. The grounds 
of the motion were: 

1st. That there was no equity in the bill,—that the exec- 
utor’s defence was good at law, ample, and complete. 

2d. That the equity of the bill (if any) was sworn off by 
the answer. 

The Judge refused to dissolve the injunction, and this is 
alleged as error. 


Borts, for plaintiff in error. 
Ratrorp, for defendant. 
Lumpxin, C. J. ( 


Ought this injunction to have been dissolved? The fact 
that the Chancellor thought not, would be sufficient to con- 
trol us in a case like this. As we have said in other cases, 
if his discretion has not been grossly abused, we should not 
reverse him. He had the whole matter before him, both 
the action at common law and the bill in equity. He did 
not go out of his Circuit to interfere with litigation not’be- 
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fore him, but with all the parties in his jurisdiction, he 
thinks it best to retain the bill. Perhaps the defence could 
be available at law; for, though not technically a plea of 
payment, nor of accord and satisfaction, yet I see not, under 
our Judiciary, which requires the party defendant plainly, 
fully and distinctly to set forth his cause of defence and sub- 
mit his case to the jury—I say, I see no fatal obstacle in the 
way. He might not have encountered any difficulty in the 
proof; but why should the defendant in the bill object to 
the bill, as it calls for his answer, which he has filed, thus 
giving him the benefit of his own oath ? 

By the decree in equity, the notes can be delivered up 
and be canceled, and thus annoy Wynn’s estate no more. 
This, too, can be done at common law; which, by its en- 
larged powers, granted to it by the Legislature, can so mould 
the remedy as to mete out justice to both parties. Suffice 
it to repeat, that Judge Worrm, presiding in both 
Courts, thought it best to retain the bill; and, inasmuch as 
the case has progressed so far in equity, and there is not 
much more delay or expense in, one tribunal than the 
other, we do not see proper to control the Judge. 


Judgment affirmed. 





Susan W. Livzty, plaintiff in error, vs. Mary A. Pascuat, 
Administratrix of Wirt1am R. Pascnar, deceased, defen- 
dant in error. 


Notwithstanding dower is favored by the law, a wife may, by contract with her husband, 
founded on a just and fair consideration, relinquish all claim to dower in his estate. And 
if, afier his death, she holds on to the consideration, Equity will enforce the contraet, and 
she shall not have dower. 


In Equity. In Putnam Superior Court. Bill praying 
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the assignment of dower. Tried before Judge A. Ruzsz- 
September Term, 1866. 


This bill was filed in August, 1862, by the plaintiff in 
error, against the intestate of defendant in error, to obtain 
dower out of the lands of which Lewis P. Harwell, a former 
husband of Mrs. Lively, the plaintiff in error, died 
seized; which lands Paschal, the defendant in the bill, claimed 
asa purchaser after Harwell’s death from one acting as, 
and supposed to be, his executor. The fact that induced the 
demandant to proceed in Equity, rather than in a Court of 
law, was, that she, herself, was administratrix upon her said 
deceased husband’s estate. 

Harwell died in August, 1858, and the demandant claimed 
dower in these lands within one year thereafter, though the 
present bill was not filed until 1862. 

The bill was defended on a single ground, namely, that 
the demandant’s right to dower was barred by the accept- 
ance of a provision in lieu thereof. The material facts bear- 
ing on this defence are the following: 

Mrs. Lively, before her marriage with Harwell, was a 
Miss Fielder, daughter uf Richard and Elizabeth Fielder. 
In 1835, after the ‘death of Richard Fielder, Harwell execu- 
ted the following : 

“Received, Eatonton, February 18th, 1835, of E. Fielder, 
twelve bags of cotton, now in Augusta, which I have an 
order on, and made in full payment of all my interest in the 
property of my wife, which is coming to her after her moth- 
er’s death from the estate of Richard Fielder ; and, also, that 
part that will fall to her from the will of her grandmother, 
Amelia Berford. In witness whereof I have hereunto set 
my hand and seal.” (Signed by Harwell, and attested by two 
witnesses.) 

In 1841, the-said Elizabeth Fielder, by deed of gift, con- 
veyed to J oseph Johnson the legal estate in the property 
conveyed to her by the foregoing instrument, declaring in 
said deed of gift that “the proceeds and uses of which” 
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(said property) “are for the sole benefit of the said Susan 
W. Harwell, for and during her natural life,” and said prop- 
erty, “upon the death of said Susan W. Harwell, to be divi- 
ded among her brothers and sisters, if said Susan W. shall 
die without child or children.” 

In 1851, commissioners appointed by the Ordinary to 
make distribution of the estates of Richard and Elizabeth 
Fielder, (the latter having died in 1850,) set apart to Har- 
well, as his share, in right of his wife, fourteen negroes, val- 
ued at $7,725, with a charge thereon of $31 25, in favor of 
another distributee. 

In 1852, Harwell and wife executed the following : 

“ Georgia, 

Putnam county, { 

Whereas, by a recent division of the 
negro property of Richard Fielder and Elizabeth Fielder, of 
said county, deceased, the negroes hereinafter mentioned 
were assigned to Lewis P. Harwell, in right of his wife, 
Susan W. Harwell, as heir and distributee of the said dece- 
dents; and whereas, it has long been the intention and de- 
sire of the said Lewis P. Harwell, and still is his desire and 
intention, to vest the absolute ownership of all the negro 
property which has come or may come to his said wife by 
inheritance, in her, for her sole and separate use, without 
restriction by reason of the rights of said Lewis P. Harwell: 
Now, this indenture, made and entered into this Jan- 
uary, 1852, between Lewis P. Harwell, of said county and 
State, of the one part, and Susan W. Harwell, of the same 
place, of the other part ; Witnesseth, that the said Lewis P. 
Harwell, for and in consideration of his natural love and 
affection for his said wife, Susan W. Harwell, as well as in 
consideration that the said Susan W. Harwell has hereby re- 
linguished, and does hereby relinquish, all her right, title and 
interest to dower in the lands of which said Lewis P. Har- 
well may die seized, hath given, granted, bargained, sold, 
&e., and doth, by these presents, grant, bargain, sell, &c., 
unto his said wife, for her sole and separate use, the follow- 
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ing negroes, to-wit, (describing them,) together with the in- 
crease of said negroes, and whatever other negroes may 
come to said Susan W. Harwell by inheritance, with power 
on the part of said Susan W. to dispose of the same abso- 
lutely, and according to her will and pleasure, by her last 
will and testament, or writing in the nature of the same, at 
her death. Provided, however, that if said Lewis P. Har- 
well should survive his said wife, then said property shall 
remain to him, for his own use, during his natural life, and 
in such an event, all bequests, limitations and appointments 
of the same, by virtue of the powers herein granted, &c., 
to the said Susan W., shall take effect in possession in the 
said legatees, appointed, &c., who may be interested in the 
same, only after the death of the said Lewis P. Harwell.” 
(Signed and sealed by Harwell and his wife, and attested by 
two witnesses. Recorded May 19th, 1852.) 

To execute this instrument Harwell was extremely reluc- 
tant, and did so only after urgent importunity from the 
counsel of his wife, who, at her instance, followed him up, 
to get him to do it. 

At the time it was executed a bill was pending (returned 
to March Term, 1851,) in Putnain Superior Court, filed by 
Harwell and wife against one Armstrong, as administrator 
of Fielder, and Joseph W. Johnson, trustee, praying for 
general relief, and for a decree against Johnson that the 
aforesaid receipt given by Harwell to Mrs. Fielder, be de- 
livered up to be cancelled. 

In 1856, certain arbitrators, to whom this bill was re- 
ferred, made their award, directing that the negroes men- 
tioned in the foregoing papers “continue in the possession 
of the said Lewis P. Harwell and his wife for and during 
their joint lives, for their joint use, and in the event of the 
said Lewis P. surviving his said wife, then to be the prop- 
erty of said Lewis P. for his life, and after his death, to go 
to such persons as said Susan W. may, by deed or will, ap- 
point, she being hereby vested with a full and absolute 
property in said negroes after the death of Lewis P. Har- 
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well,” &c. This award was made the judgment of the 
Court. 

After the death of Harwell, his wife remained in the pos- 
session and use of said negroes until they were emancipa- 
ted. 

The Court charged the jury as follows: 


“The bill filed on the 17th of February to March Term, 
1851, by Harwell and wife against Armstrong, administra- 
tor, and Johnson, Trustee, in my judgment, is nat a bill to 
settle wife’s equity. The object of the bill seems to have 
been to cancel the receipt of 1835, and the conveyance of 
1841, and the decree, or award, therein, virtually cancels 
them, as the award settles the property with different limit- 
ations and conditions. And you may look to the language 
used in the contract of 1852, and compare it with the lan- 
guage used in the award, and if you find the settlement to 
be substantially the same in language and in conditions, you 
may infer it was the object of the award to confirm the set- 
tlement of 1852. 

“A provision made by deed, expressly in lieu of dower, or 
where the intention of the husband is plain and manifest 
that it shall be in lieu of dower, and the wife so accepts the 
property so provided, after the death of the husband, she is 
barred of dower. 

“ Whilst the law protects the wife during coverture from 
all contracts made with her husband, it does not allow her, 
after the death of her husband, to avail herself of the bene- 
fits of a contract made during coverture, without being 
bound by the terms of the whole contract. 

“Tf you believe, from the evidence, that complainant, after 
the death of her husband, accepted the property conveyed 
by the contract of 1852, under that contract she is barred 
of dower, for the reason that the contract contains an ex- 
press relinquishment of her dower in all the lands of which 
he might die seized or possessed. * * It would bea fraud 
upon an innocent purchaser without notice of a repudiation 
of the contract, to allow her to recover dower.” 
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After a verdict against the demandant, she moved for a 
new trial on the grounds: 

1-2. Because the verdict was against law and evidence, 
and strongly against the weight of evidence. 

3-4-5-6-7. Because the charge of the Cvurt was errone- 
ous. ; 

The Court overruled the motion, and refused a new trial, 
and that is assigned as error. 


McKuntxy, for plaintiff in error. 
Lawson, for defendant. 
Harris, J. 


The many and strong cases cited and read by counsel for 
plaintiff in error, illustrate unmistakably the leaning of 
Courts in behalf of widows in claims to dower. We are 
not willing to add another, at least this case, to the long eat- 
alogue which evinces so palpably the weakness of even the 
Bench when a woman is a suitor. She isin a Court of 
Equity ; the fundamental maxim upon which it gives relief 
is, that the party who asks equity must do equity. Acting 
on this rule, we must discard and throw out of this case all 
of these arbitrary technicalities which stand in the way of 
administering substantial justice. What though at com- 
mon law a contract cannot be made between husband and 
wife; what though the written contract here on the part of 
complainant releasing all claim to dower in lands thereafter 
to be acquired by the husband could not be enforced by its 
principles and forms of procedure; yet, when it is made 
to appear to a Court of Equity, as is done here, that 
a very large and more than an adequate consideration 
was paid complainant by her then husband, Harwell, 
out of his property for such release, and that so far 
as he was concerned the contract was completely executed 
before the civil war begun, we cannot permit her, now that 
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the negro property which she received, controlled, and en- 
joyed long before that war begun or was dreamed of, has 
been swept away and utterly lost to her by that war, to re- 
pudiate her contract with her husband, Harwell ; tendering 
no equivalent in value to that of the property she had pos- 
session of through her trustee ; such tender with interest up- 
on the value of the property from the time received, would 
seem to be an indispensable preliminary to the relief sought. 
Without doing Equity we cannot recognize any claim of 
dower in and to land acquired by Harwell subsequent to 
the contract she made with him, and which the testimony 
shows she was so indefatigable in procuring to be made, and 
under the advice of counsel of her own selection. 

The Court of Equity below, as appears by the facts in the 
record, declined to give Mrs. Lively, formerly Mrs. Harwell, 
its assistance in subjecting the land puchased by Pascal from 
Harwell’s executor, to her claim of dower. 


We think the Judge did right, and therefore affirm the 
Judgment below. 





Wim Greson, (a person of color,) plaintiff in error, vs. 
Tae Strate or Georai, defendant in error. 
[1] Crimes are punishable by the laws in existence at the time of their commission. 


{2] A person of color is not indictable in the Superior Court for larceny from the house 
committed prior to the Act of 17th March, 1866. Pamph. Acts p. 239. 


Motion to Quash Indictment. In Upson Superior Court. 
Decided by Judge Srezr. November Term, 1866. 


The plaintiff in error was indicted in the Superior Court, 
at November Term, 1866, for the offence of Larceny from the 
House, alleged to have been committed on the 3d day of 
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February, 1866. His counsel moved-to quash the indict- 
ment, on the ground, that at the time alleged, persons of 
color were triable, for the offence charged, before Justices 
of the Peace, and not before or by the Superior Courts. 

The Court overruled the motion, and that is alleged as 


error. 
Casaniss & Pxerptes, for plaintiff in error. 


Hammonp, (Solicitor General,) for the State. 
Waker, J. 


[1] By the Code, Sec. 4550, “All crimes and offences commit- 
ted shall be prosecuted and punished under the laws in force 
at the time of the commission of such crime or offence, not- 
withstanding the repeal of such laws before such trial takes 
place.” 

[2] The offence in this case was charged to have been com- 
mitted on the third day of February, 1866. At that time 
the tribunal which had jurisdiction of this case was compos- 
ed of “three or more Justices of the Peace of the county 
where the offence was committed.” Code, Sec. 4724; with 
the right of either party to carry the decision before the 
Superior Court by certiorari. Sec. 4727. The punishment 
on conviction of larceny is to be in the discretion of the Court 
before which the trial is had. Sec. 4714 and 4718. By the 
Act of 17th of March, 1866, Pamph. Acts p. 239, persons of 
color “shall not be subjected to any other, or different puanish- 
ment, pain or penalty for the commission of any Actor of- 
fence than such as are prescribed for white persons commit- 
ting like acts or offences.” The effect of this statute is to 
make persons of color equal before the law with white per- 
sons, and liable to the same penalties for crimes;. but such 
was not the case prior to the passage of this act. At the 
time of the commission of this offence, there was no law 
which authorized the confinement of the plaintiff in error in 
the penitentiary for the crime of larceny from the house. 
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The indictment showed that the charge of larceny from the 
house, was made against a person of color, committed on 
the 3d of Febrnary, 1866, and consequently showed _ all the 
facts necessary to oust the Superior Court of jurisdiction of 
the case, and therefore the Court should have sustained the 
motion to quash the indictment. 


Judgment reversed. 





Tae Georeta Lanp anp Corron Company, plaintiffs in error, 
vs. THomas J. Fit, defendant in error. 


Tp this'case, the award was correct, whether the contract for stipulated damages made a 
case of penalty or not, as the actwal damage proven was as muchas the sum awarded. 


Award. In Dougherty Superior Court. Decision by 
Judge Coxe. Tune, 1866. 


On the 3d day of January, 1866, Thomas Flint, of the 
one part, and P. H. Oliver, as agent of the Land & Cotton 
Company, limited to be chartered, of Manchester, England, 
made an agreement in terths as follows: 

Flint had purchased, at different sales of Moughon’s es- 
tate, 1,250 acres of land, in Second District of Lee county, 
known as the Lee place, for $12.50 per acre; also other 
places, mules, corn, fodder, pork, hogs, plantation tools, ete. 

Oliver became the purchaser of all this property of Flint, 
agreeing to pay him in cash, within ten days after the date 
of the agreement, $3.750, as a profit on the land, and to be- 
come responsible to Moughon’s administrators in Flint’s 
stead. 

Both parties agreed upon $4.000, as stipulated ddmages 




























RE RE MB 


es 














TET ee 





MILLEDGEVILLE, DECEMBER TERM, 1866. 227 


Georgia Land Uo. vs. Flint. 


to be paid by the party failing to comply with the agree- 
ment. 

The $3.750 profits were not paid at the time agreed upon, 
and Flint claimed the stipulated damages. They referred 
the controversy to the sole arbitrament and award of Wil- 
liam E. Smith. The submission is substantially as follows: 

“ We agree to submit, under the laws of this State, the 
following questions for a*bitration, to-wit: Whether said 
contract was fully complied with by the parties, and what 
are the damages due upon the failure of either party to said 
contract, by law, under the terms and stipulations in said 
written contract.” 

The evidence given in on the trial, consisted of the writ- 
ten agreement and the following agreed facts. 

On the 23d of January, 1866, the principals went with 
Mr. Flint to the administrators of Thomas Moughon, and 
adopted the contract of their agent; gave notes and mort- 
gages for the credit payment for the land, after taking title 
therefor, and gave Flint a draft on I. C. Plant, at Macon, at 
sight, for $3.750, the profit contracted for. The defendants, 
also, gave Flint a sight draft.on Plant for $16.808, making 
an aggregate of $20.058. Five thousand dollars of . these 
drafts, transferred by Flint to parties in Albany, were paid 
by defendant. The balance were presented to Mr. Plant, 
and not paid, because by mistake of Oliver, agent, no funds 
had been furnished for that purpose. 

Flint did not get the money on these drafts until the 4th 
of March, 1866, and then it was agreed that receiving it at 
that time should not be regarded as a waiver of his right to 
damages under the contract. 

During the time Flint was kept out of his money, money 
was very scarce and high at Macon—as high as five per 
cent. per month. Flint proved by his own oath that he was 
damaged over four thousand dollars, in his business and loss 
of trades which he had to give up by the disappointment ; 
that he told Oliver when the trade was made that time was 
material, to which Oliver assented. 
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It was stated by the draftsman of the contract, that the 
parties agreed that as the country was in an unsettled state, 
and the price of property very fluctuating at the time of the 
trade, the written contract should stipulate the amount of 
the damages, and the draftsman was so instructed, and so 
endeavored to draw it. 

The arbitrator found for the plaintiff $4.000 

On a motion in the Superior Court to make the award 
the judgment of the Court, plaintiffs in error objected, on 
the ground that it was founded on a mistake of the law and 
the facts of the case. The motion was granted, and plain- 
tiffs in error excepted. 








Vason & Davis for plaintiffs in error. 


Wricut & Warren, for defendant in error. 


Lumpxm, C. J. 


Without deciding whether the condition of the agreement 
was, in fact, stipulated damages or a penalty, there is one 
view of this case decisive upon the question. Mr. Flint was 
sworn on the arbitration, and testified that his damages 
were more than $4.000, for want of punctuality on the part 
of Oliver to settle ; and there was no contradictory evidence 
to rebut this proof. So, whether we consider this as strictly a 
case of stipulated damages, or only a forfeiture, the result 
is the same, as the actual damage is proven to have ex- 
ceeded this sum. 


The judgment, must therefore, be affirmed. 
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—_—— 


Rozert A. Axston, plaintiff in error, vs. Vornzy Donnie, 


defendant in error. 


Summons of garnishment, founded on attachment, may issue after the return Term of 
the attachment, and without additional affidavit and bond. 


Certiorari. In FultonSuperior Court. Decided by Judge 
Wagner. October Term, 1866. 


Alston sued out an attachment against the Adams Express 
Company, returnable to the March Term of a Justices Court. 
It was levied upon two wagons, and a claim was interposed 
by the Southern Express Company. It was further execut- 
ed by serving Dunning and two others, each with summons 
of garnishment, returnable to the same Term. These garn- 
ishments were, at said Term, to-wit, on the 9th of March, 
dismissed by the Conrt for insufficient service. ‘Thereafter, 
to-wit, on the 26th of March, the plaintiff in attachment, 
without making any further affidavit or bond, sued out on 
the same attachment, new summons of garnishment returna- 
ble to the April Term of said Court, and addressed to the 
same garnishees. 

At June Term a verdict was rendered in favor of the 
plaintiff against the defendant in attachment, and the same 
jury tried the claim case and found the wagons not subject. 

At July Term, the garnishees moved to dismiss these second 
garnishments, on the ground that such could not legally issue. 
The Court overruled the motion, and Dunning, one of the 
garnishees, carried his case, by Certiorari, to the Superior 
Court, all parties consenting that the other cases should 
abide the result of his. - 

In the Superior Court, the Certiorari was sustained; the 
Court holding that the magistrates should have dismissed 
the second garnishments, because issued without affidavit 
and bond, as in cases pendente lite. 

This is ie ruling complained of. 


* 
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Mywnatr, for plaintiff in error. 


Hammoxp & Son, for defendant. 


Wa ker, J. 


We think the Court erred in holding that, after the ap- 
pearence term of an attachment, the plaintiff must sue out 
a summons of garnishment as in cases pendente lite, i. e. make 
out a new affidavit, give new bond, etc. We apprehend 
that the error occurred in construing the 3215 Section of the 
Code. That section makes it the duty of the officer issuing 
an attachment, on request of the plaintiff, to issue summons 
of garnishment returnable “ at the Court to which the a tach- 
ment is made returnable.” We do not think that these 
words make the summons necessarily returnable at the term 
‘ of the Court to which the attachment is made returnable; 
but intended to compel the plaintiff to bring the garnishee 
into the same Court, where the attachment is pending. If 
this be not the correct view of the statute, it may be a ques- 
tion, whether a summons of garnishment can be issued at all, 
in an attachment case, after the appearance term; for sec- 
tions 3461-2 of the Code might, perhaps, be construed to 
apply to.casesin personem only. Without expressing any 
opinion on this point, however, we will say, we can see no 
good reason for requiring the plaintiff to make a second 
affidavit and bond in a case like this. The condition of the 
attachment bond, Sec. 3190, and the condition of the garnish- 
ment bond, Sec. 3462, are substantially the same. The de- 
fendant, then, can sustain no injury, because he has, in the 
attachment bond, the security which the law gives him un- 
der the garnishment bond, against the wrongful suing out of 
the summons of garnishment. 

Again, the plaintiff shall not have judgment against the 
garnishee until he has obtained judgment against defendant; 
Code, Sec. 3471. This summons was returnable to the judg- 





= 


BRETT ES Ene 





MILLEDGEVILLE, DECEMBER TERM, 1866. 2381 


Tompkins vs. Davis, 








ment term of theattachment, and was as early as a judgment 
could have been rendered against the garnishee any how. 


Judgment reversed. 





Cates Toompxrins, plaintiff in error, vs. Wr1tam Davis, de- 
tendant in error. 


No appeal lies to the Superior Court from a Monthly Term of the County Court. 


Motion to Dismiss Appeal. In Bartow Superior Court. 
Decided by Judge Muner. October Adjourned Term, 1866. 


This was an appeal in a case of debt, tried by jury in the 
County Court, at a monthly session. In the Superior Court, 
counsel for the appellee inoved to dismiss the appeal, on the 
ground that the appellant had no legal right to enter an ap- 
peal to the Superior Court in such a case, and the latter 
Court had, consequently, no jurisdiction. 

The Court dismissed the appeal, and this is complained of 
as error. 


Worrorp & Parrorr, for plaintiff in error. 

Axtn, for defendant. 

Lumpxin, C. J. 

The only point involved in this case, is, whether an ap- 
peal lies from the monthly sessions of the County Court to 


the Superior Court? We think not. The word appeal is 
used but once, and that in the 12th Section of the Act or- 
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ganizing th 


e County Court, and the whole Section applies 





only to the semi-annual sessions of that Court. Acts 1865-6, | 
page 66. ; 
In the semi-annual session, cases are commenced, served 


and tried a 
sessions, as 


s in the Superior Courts; but in the monthly 
in the Justice’s Courts. Sec. 24, page 68. 


The trials of claims and attachments in the monthly ses- 


sions, shall 


be the same asin Justice’s Courts; but in the 


semi-annual sessions, the same as in the Superior Conrts. 
Sections 32-3. There is no appeal showed from Justice’s 
Courts to the Superior Courts. 

Can there be any reason assigned for allowing an appeal 
from a verdict of a jury at the monthly sessions, where a 
suit is bronght in the ordinary way, and not allowing it in 
a claim case or attachment ? 


The whole Act shows that it was the intention of the 


Legislature 


if appeals are to be allowed on every $5 note or account, 
expense and delay will be greatly increased. 


Judgmen 


to facilitate the collection of small debts; but 


t affirmed. 








Cartes Baown, a person of color, plaintiff in error, vs. 
Tue Strate or Grorata, defendant in error. 


A person of colo 


ris not indictable in the County Court for the offence of larceny com- 


mitted on the 80th of November, 1865. 


Certiorari. 


July, 1866. 


The plain 


Jefferson, at July Term, 1866, for the offence of simple lar 


Decided by Judge Hoox. At Chambers. 


tiffin error was indicted in the County Court of 
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ceny, committed on the 30th day of November, 1865, by 
stealing a hog, of the value of ten dollars. 

His counsel moved to quash the indictment on the 
grounds : 

‘1. That the Court had no jurisdiction. 

2. That crimes must be prosecuted and punished under 
the laws existing at the time of their commission. 

3. That a larceny committed by a negroon the 80th of 
November, 1865, must be tried by three Justices of the 
Peace. 

4, That the penalty is changed by the Act.of March 20th, 
1866. 

5. That by the Act of March 17th, 1866, the status of ne- 
groes is changed, and they are made liable to the same pun- 
ishments as white persons. 

The Court overruled the motion, and that decision, with 
some others, was complained of to Judge Hook by ceerti- 
orari. 

Judge Hook affirmed the judgment below, and that is 
now complained of as error. 


Wuxins & Can, and Tompxins, for plaintiff in error. 


Carswett & Kina, for the State. 


Wa tke, J. 


The judgment in this case is reversed, for the reasons 
given in the case of Gibson vs. The State, decided during the 
present term. 
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Gustavus Henpriox, plaintiff in error, vs. Jzssz T. Guyy, 

surviving copartner, defendant in error. 

L. & G. entered into the following articles: ‘Itis agreed between the parties Cornelius 
Lummus have the right to use the name of each other asa firm name; and I, the said 
Jesse T. Gunn, do grant that C. Lummus have the right to go to any of the wholesale 
markets and purchase goods, and se!] the same at the house and place known as Worth- 
ville ; and I, Jesse T. Gunn, do this for the benefit of C. Lummus, not claiming any of 
the profits arising from the sale of any goods or articles sold at the above named place. 
And all money furnished to enable the said firm. Lummus & Gunn, to each other, shal) 


be held at the rate of seven per cent.” 
Reid, that this agreement constitutes L. & G. partners. 


Certiorari. In Butts Superior Court. Decided by Judge 
Speer. At Chambers. October, 1866. 


The question made by this certiorari was, whether the fol- 
lowing instrument created a partnership between the par- 
ties thereto, under the firm name of Lummus & Gunn, so 
as to enable Gunn, after the death of Lummus, to sue for 
debts as surviving copartner. It was admitted that they 
held themselves out to the world as partners, and did a mer- 
cantile business in the firm name of Lummus & Gunn. 
“Georgia, 

Butts county, 

“Articles of agreement between Cornelius 


“Lummus, of said county, and Jesse T. Gunn, of said 
“county, this, the 16th of November, 1859. It is agreed 
“between the parties Cornelius Lummus have the right 
“to use the name of each other as a firm name; and I, the 
“said Jesse T. Gunn, do grant that C. Lummus have the 
“ right to go to any of the wholesale markets and parchase 
“ goods and sell the same at the house and place known as 
“ Worthville; and I, Jesse T. Gunn, do this for the benefit of 
“©. Lummus, not claiming any of the profits arising from 
“the sale of any goods or articles sold at the above named 
“ place; and all money furnished to enable the said firm, 
“ Lummus & Gunn, to each other, shall be held at the rate 
“of seven per cent. Signed in the presence of each other, 
“ and the above to exist for the term of two years. 


C. LUMMUS, 


Test: J. W. Swann.” JESSE T. GUNN. 
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The suit carried up by certiorari was brought in the 
County Court by the defendant in error, as surviving co- 
partner, against the plaintiff in error, on an account in favor 
of Lummus & Gunn. 

The County Court having awarded a non-suit, on the 
ground that there was no partnership, the Superior Court, 
on hearing the certiorari, reversed that judgment; and this 
reversal is now complained of as error. 


Doyat & Nonna tty, for plaintiff in error. 


Haut & Tuurman, for defendant. 
Lumpy, C. J. 


This case all turns upon the construction of the articles of 
partnership drawn up between Lummus and Gunn. Does 
this constitute them partners? If so, of course Gunn, as 
survivor, has the right to collect the assets and to discharge 
the liabilities of the concern. 

We answer, they traded by agreement nnder the firm 
name of Lummus & Gunn, thus holding themselves out to 
the world as partners. Lummus was authorized to purchase 
a stock of goods in the firm name in any wholesale market, 
and dispose of them at retail at Worthville. Each is.to be 
paid interest on cash advanced to the firm; and, in fact, we 
do not see room to doubt,the character of this contract. It 
has not all, to. be sure, but most of the elements that enter 
into every contract of this kind. Gunn is not to participate 
in the profits, but he is liable for the losses. 

We cannot do otherwise than affirm the judgment of the 
Court below. 


Judgment affirmed. 
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J. acop Comas, (a person of color) plaintiff in error, vs, IsHam 
Reppisu, defendant in error. 


[1.] The Ordinary has no power to apprentice a colored child who resides with and is main- 
tained by its father, the father being a resident of the county and able to support the 
child. 

[2.] The Act of 1866, touching apprentices, construed. 

[8.] If a child not subject to be so dealt with, be bound out by the Ordinary, the indentures 
of apprenticeship will form no obstacle to — the child to its parent by writ of 
Habeas corpus 


Habeas Corpus. Tried before Judge Sxssions. Septem- 
ber, 1866. | 


The plaintiff in error, while a slave, took for his wife an- 
other slave, his owner and hers both consenting, and recog- 
nized her as such for many years; during which time she 
bore five children, one of whom was a boy, Henry, now 
thirteen or fourteen years old. He then abandoned this wo- 
man, and took up with another ; after which, the mother of 
Henry died. Henry became the slave of the defendant in 
error, and after emancipation, remained with him until 
’ about September, 1865, when he left and went to the plain- 
tiff in error, claiming and recognizing him as his father. 
From that time forth he resided with his father in Appling 
county, and was, by his father, (a man of good character for 
honesty, industry and morality, and abundantly able to sup- 
port his family,) kept and maintained. 

In May, 1866, the Ordinary of Appling county, without 
the knowledge of Henry or of his father, bound out Henry 
to the defendant in error, as an apprentice; and indentures 
of apprenticeship were executed by the Ordinary and the 
defendant in error, in which the Ordinary recited, as the 
grounds of his action, that it had been made to appear to 
that Court that Henry was without any parent: residing in 
that county, and without means for his support and edu- 
cation. 

At the time this was done, Henry’s father was, in fact, re- 
siding in the county, and Henry with him ; and it remained 
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thus until September following, when the defendant sued 
out a writ of habeas corpus to acquire the custody of Henry. 

At the hearing of the writ, Judge Sessions held that as 
the indentures of apprenticeship were executed by a Court 
of competent jurisdiction, he could not set them aside; and 
he therefore awarded the custody of the boy to the defend- 
ant in error. 

This judgment is complained of. 


GavLpEN, for plaintiff in error. 


Nicuotts, for defendant. 
Harris, J. 


The Act of the Legislature of Georgia, approved 17th 
March, 1866, entiled, An Act to alter and amend the‘laws of 
this State in relation to apprentices, was evidently designed 
to make provision for that large class of persons in our 
midst (colored minors) who, by the results of the. civil war, 
have been thrown upon society, helpless from ‘want of pa- 
rental protection, want of means of support, inability to earn 
their daily bread, and from age and other causes. It was 
the imperative duty of the Legislature to make provision for 
this portion of our people, to give them the full: protection 
of the law, and prevent their becoming burdensome upon 
the industry of the country. 

The spirit of this act is wise, just, and humane, and com- 
prehends, alike, the white and black, without discrimination. 
It is, moreover, clear and perspicuous, and should be en- 
forced in good faith; and under color of its provisions, public 
functionaries should be vigilant in preventing any one, un- 
der the name of master, from getting the control of ‘the labor 
and services of such minor apprentice, as if he were still a 
slave. It should be borne always in mind, and at all times 
should regulate the conduct of the white man, that slavery 
is with the days beyond the flood; that it is prohibited by 
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the Constitution of the State of Georgia, and by that para- 
mount authority, the Constitution of the United States ; and 
that its continuance will not by any honest public functionary 
be tolerated, under the forms of law or otherwise, directly. or 
indirectly. 

The Act referred to never contemplated the apprenticing 
of a colored minor whose father or mother were alive, resi- 
dent in the same county of the minor. When the parents 
are dead, and the profits or income of their estate are insuf- 
ficient for the support of the minor, then, and in such ease, 
the Ordinary may bind out the minor as an apprentice. So, 
also, when the parents of a minor reside out of the county 
in which he resides, and their means are insufficient for his 
support, the Ordinary may apprentice the minor. The law 
further enacts, that in all cases where the parents are, from 
poverty, infirmity, from disease or old age, unable to sup- 
port their minor children, the Ordinary-is authorized to 
bind out the minor children of such parents. 

The testimony in the record, not simply shows an entire 
want of jurisdiction of the Ordinary in this case, but the 
strongest reasons why he should not have yielded to the 
wish of Reddish 10 have the boy Henry apprenticed to him. 





Let the judgment be reversed. 





Tenperson Smurra, Executor of James Langford, deceased, 
plaintiff in error, vs. Sampson Betz, defendant in error. 


[1] A plaintiff, by paying cost, present and future, into Court, and assigning all his in- 
terest in the case, may become a competent witness. 

[2] Such assignment may be complete ' by depositing in Court the instrument making 
it, in the absence of the assignee, whose acceptance will be presumed. 


Action. In Webster Superior Court. Tried before Judge 
Crarxe. September Term, 1866. 
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The plaintiff is the Executor of the will of James Lang- 
ford, deceased. At an Executor’s sale, early in the year 
eighteen hundred and fifty-five, Henry Weaver purchased 
two negroes, at the price of thirteen hundred dollars.” The 
terms of sale were credit till Christmas thereafter, with two 
securities. 

Suit is now brought to hold the defendant responsible on 
his promise to stand Weaver’s security. 


MolInrosu, February 3d, 1855. 
Mr. Tenverson Saurrn, Esa. : 

Sir—If Henry Weaver should purchase any. of the negroes 
of Langford’s estate, I\expect to stand his security, if he de- 
sires it, and will be taken, and I shall not be present on your 
sale day, but will attend to it at any time. 

Yours, with respect, 


SAMPSON BELL. 


- 


The plaintiff offered himself as a witness to prove that he 
demanded of Bell to become the security of Weaver. The 
defendant objected, on the ground that the plaintiff was in- 
terested in the event of the suit. Plaintiff showed a receipt 
from the Clerk of the Court for fifty dollars, for all costs that 
had, or might accrue—a release, signed by himself as Exe- 
cutor, to himself as an individual, from all costs that had, or 
might accrue—a release, by himself as Executor, to the lega- 
tees under the will, from all commissions or other charges on 
account of any recovery in this case; also a release from 
Blanford & Miller from all liability for attorney’s fees in this 
case; and proved that he had settled in full with all the leg- 
stem, except Benjamin M. Langford., As to him, plaintiff 
assigned té one Tullis, his administrator, all interest he 
might have, by reason of any recovery trom Bell in this 
case. This assignment was subsequent, in point of time, to 
the objection to the competency of the witness, and was 
made without the knowledge or acceptance of Tullis. 
Plaintiff also read an exemplification of an Equity case in 
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Marion Superior Court, wherein Tullis, as administrator, was | D 
plaintiff, and Smith, as executor, defendant, for the recovery 
of his intestate’s distributive share of the estate of James 
Langford, deceased, and a decree therein in favor of Smith. 1 

The Court sustained the objection to the competency of | 
the witness, on the ground that he might be liable to the 
legatees of James Langford, deceased, and plaintiff in error B 
excepted. ae 


Stee 


Brianrorp & Mizz, for plaintiff in error. 
MoCay & Hawxnns, for defendant. 
Lumpkin, C. J. 


The only question in this case is as to the competency of | 1 
Smith as a witness. That he was originally disqualified, 
both as party plaintiff, and on the ground of interest, may | 
be conceded. The question is, has he taken such steps, as t 
to restore him to competency. He has deposited with the ( 
Clerk money sufficient to discharge past cost, and to cover — 
any future cost. He has released the defendant from liabili- | ¢ 
ty for cost. He has settled in full with the legatees of Lang- t 
ford’s estate, even to the including of the note, which is the | 
subject of this controversy. The paper as it now stands is 
his. He has assigned his interest in the claim to Tullis, 
adm’r. of Langford. The Court still rejected him. Is he 
competent? We think so. Code, Sec. 3785. 

We doubt not, before this Court again sits in this capital, 
if it ever does, all this machinery to qualify a party to swear, 
on account of his interest, will be done away with, and 
probably the defendant, as well as the plaintiff, will be en- 
titled to his oath. This is my hope, at least. No State in 
the Union has taken a step backward which has tried the 
experiment ; neither has England; thus demonstrating by 
experience that progress in this direction works well. 








_—-_- —«- np pe ort Ce Gta Ch. 2 


Judgment reversed. 
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" ante, Farris, (a person of color,) plaintiff in‘error, ‘vs. 
er : ’ ’ 

y Tue State or Grorata, defendant in error. 
nes | 
ith, [1] Error cannot be assigned on the verdict, as contrary to evidence, unless a motion for 
of a new trial was made in the Court below. 

i [2.] The Court need give in charge to the jury only that portion of the jlaw of homicide 

the made applicable by the facts to the case. 
ror | [3] The omission to charge a clause of the Code which could not benefit defendant, is no 


ground for complaint by him. 

(4.] If the Court omit anything in charging the jury which is deemed material, counsel 
should suggest such additional charge as may be desired. 

[5.] This‘ Court will not control the discretionof the Court below in imposing penalties 
for crimes, unless in cases of flagrant abuse. Whether such discretionis subject to con- 
trol at all, when exercised within the limits prescribed by statute? Query? 


Aaa 


Assault, with intent to Murder. In Marion Superior 
' Court. Tried before Judge Worn. September Term, 
of | 1866. 


y The plaintiff in error was found guilty and ‘sentenced to 
3 | the penitentiary for ten years. He made no motion in the 
e 
r 


ee ——EEEEE 


Court: below for a new trial. 

His counsel argued to the jury that they were judges of 

- | the law as well as of the facts, but did not request the Court so 
to charge, and the Court gave no charge on that subjecé. 

yd The errors assigned in the Supreme Oourt are, thatthe 
Be | verdict was contrary to evidence and the weight of evi- 
dence; that the Court did not give in charge the several 
grades of homicide; that the Court gavea portion of: sec- 
tion 4230 of the Code in charge, and omitted to charge that 
part reading as follows: “And it must appear, also, thatthe 
person killed was the assailant, or that the slayer had really 
and in good faith endeavored to decline any further strug- 
gle before the mortal blow was given;” and that the sen- 
tence of the Court was for a longer term of imprisonment 
than the facts of the case demanded. 


2 ogre 


Huyton and Exam, for plaintiff in error. 


Peazopy, Solicitor General, for the State. 
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Wa ker, J. 


[1.] No motion for a new trial having been made in the 
Court below, this Court cannot consider whether the ver- 
dict was contrary to the evidence or the weight of evidence 
or rot. 

[2.] The third ground of error complained of is, that the 
Court did not give in charge the several grades of homicide. 
In looking into the bill of exceptions, we are satisfied that 
the Court charged upon the several grades of homocide so 
far as the facts in the case were applicable. This is all that 
was necessary. Keener vs. The State, 18 Ga. PR. 230. 

[3.] The omission of the Court to give in charge the lat- 
ter portion of section 4230 of the Codeis complained of. For 
what reason, we are unable to understand. No sufficient 
one was suggested why the plaintiff’ in error should com- 
plain of such omission; for that certainly could not have 
benefited him. But, in relation to both of these grounds of 
complaint, we have to say that no request was made of 
the Court to give in charge the several grades of homicide, 
or the omitted portion of section 4230. 

[4.] {tis the duty of counsel, if they think the judge has 
omitted anything which should be given in charge, to call 
his attention to such omission, and thus procure his decision 
upon the question whether it should be charged or not. In 
this way the question can be much more properly consid- 
ered by this Court. The last ground of error is stated in 
these words: ‘ Because the Court, in the exercise of a dis- 
cretionary power, imprisoned for a greater length of time 
than the facts of the case demanded.” It is not pretended 
that the Court exceeded the time allowed by the statute, but 
that, under the facts of the case, the plaintift in error should 
not be so long confined in the penitentiary as the time im- 
posed by the Judge. Whether a case might possibly be pre- 
sented in which this Court would control the discretion of 
the Court below, as to the penalty imposed upon one convic- 
ted of crime, it is unnecessary now to decide. The inclina- 
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tion of our mind is against the power to review such action- 
We are inclined to hold that the imposition of penalties, in 
most cases, is by law devolved upon the Courts below, to be 
exercised according to their discretion, limited by the law- 
making power within certain bounds. Waiving this point, 
however, we are satisfied that the discretion in this case was 
properly exercised, and we feel no disposition, if we had the 
power, to control it. 
Judgment affirmed. 





G. S. Manpevitze, plaintiff in error, vs. James F. Manpe- 
VILLE et. al.; defendants in error. 

[1.] Where one petitions the Ordinary for letters of administration and prays that a citation 
be issued, and a caveat is filed by the heirs at law, and this, by consent of parties, is 
tried, and the Ordinary’s judgment is against the petitioner, and the latter appeals 
therefrom to the Superior Court, it is too late, when the cause is before the jury on 
the appeal trial, for the petitioner to call in question the regularity of his original 
application and the due publication of citation founded thereon. He is estopped 
from so doing. 

[2] Letters of administration may be denied the original applicant, and be granted to 
another person ; and to do this, no fresh citation is necessary. 

[3.] Where a majority of the next of kin select, under the Code, a fit person for ad- 
ministrator, the Ordinary must appoint him. 


Caveat. In Clay Superior Court, on appeal from the Or- 
dinary. Tried before Judge Crarxe. Jyne Term, 1866. 


On the first day of September, 1865, G. 8. Mandeville, 
applied to the Ordinary of Clay county, to issue a citation 
of his intention to administer on. the estate of Charles:G. 
Mandeville, formerly of said county, deceased. 

On the 2d day of October, 1865, the defendants in error, 
six of the heirs at law, and two-thirds of those inter- 
ested in the distribution of the estate, filed their caveat 
to the granting of letters of administration to the petitioner, 
on the grounds: 
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1. Because each of the ¢aveators is as much entitled to 
administration of the estate, as the applicant; and they ob- 
ject to him for reasons which have recently transpired in a 
partial division of the estate by consent. 


2. Because all of the caveators select and prefer James F.. 


Mandeville, a son of the intestate, and a distributee of his 
estate, as administrator. 

At the March Term, 1866, of the Court of Ordinary, the 
parties agreed, in writing, that the case be tried before the 
Ordinary. 

The Ordinary awarded letters to James F. Mandeville. 
G. 8. Mandeville entered an appeal. 

On the trial counsel for plaintiff in error requested the 
Court, in writing, to charge as follows : 

“Tf it appear by the testimony of the Ordinary that 
granted the letters of administration (the record being silent 
on the subject) that no application for letters was made to 
him, and that no citation was published according to law, 
then, the letters were illegally granted.” 

The Court refused to charge as requested, but did charge: 

“Tf you are satisfied, from the evidence, that the counsel 
for Gerard 8. Mandeville and for the caveators entered into 
a written agreement that the case (caveat) should be tried 
before the Ordinary, then, by virtue of that agreement, the 
Ordinary might proceed to decide upon the application of 
Gerard S. Mandeville, and upon the whole subject of ap- 
pointing an administrator, whether there had been any legal 
citation or not; such agreement would amount to a waiver 
of the preliminary steps by which the application is usually 
brought before the Ordinary, and Mandeville, who consented 
to have his application tried, cannot now object that his ap- 
plication was not properly before the Court ;” and counsel 

for plaintiff in error excepted. The jury returned a verdict 
in favor of James F. Mandeville, caveator. 
Plaintiff in error moved for a new trial upon the grounds: 


1-2-3. That the verdict was contrary to law ; contrary to 
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the evidence ; decidedly against the weight of evidence ; and 
without evidence. 

4-5. Because of the refusal of the Court to charge as re- 
quested, and of the charge as given. 

The Court overruled the motion, and plaintiff in error ex- 
cepted. 


Doverass, Apprine and Hoop, for plaintiffs in error. 
TurniPsEED, for defendants. 


Harris, J. 


[1.] In looking through the record in this cause, we are 
unable to perceive the shadow of a reason for this Court 
being troubled as it has been by the litigous spirit which 
characterizes the conduct of plaintiff in error in this whole 
matter. 

He was an applicant, as it appears by his petition, to the 
Court of Ordinary of Clay county for letters of administra- 
tion on his father’s estate, and prayed therein that a citation 
should issue, calling on distributees and others interested, to 
show cause why they should not be granted tohim. In Oc- 
tober thereafter, six of the heirs at law, standing in equal 
degree of relationship to intestate with himself, filed, in 
writing, their caveat against the grant to him of administra- 
tion on their father’s estate, for reasons therein stated; and 
in that paper they allege that they prefer, select and make 
choice pf James F. Mandeville, defendant in error, one of 
the sons of intestate, as most suitable and best qualified to 
receive letters and administer on the estate. This caveat, 
amongst other things, recites that “the citation of the late 
Ordinary, at the instance of Gerard 8. Mandeville, having 
been published in the ‘ Cuthbert Reporter, calling wpon, ete., 
ete.” 

At the March Term, 1866, of the Court of Ordinary, we 
find an neppemnent stated thus; “Gerard S. Mandeville, ap- 
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plicant for letters of administration on estate of C. 8. Man- 
deville vs. Nancy Mandeville, and other caveators. We, 
the undersigned, by our attorneys at law, do agree and con- 
sent that the above stated case be trid before John C. Wells, 
Ordinary of said Court.” 
Signed for the parties by their respective attorneys. 
In the face of these facts appearing in his transcript of 
the record, the plaintiff in error now says there was no ap- 
plication for administration—no citation published by the 
Ordinary—and gravely asks this Court to pronounce the 
grant of administration to Jas. F. Mandeville illegal, “as 
the record is silent on. the subject ;” that is, that the record 
does not show an application for administration, and the 
issue and publication of a citation by the Ordinary. Silent 
indeed! The record shows that he applied for administra- 
tion ; it shows, by his agreement to try the merits of his 
application and caveat to it, 42s admission that a citation, at 
has instance, was published. That citation produced the 
caveat—the caveat filed made an dsswe—a suit—and the 
agreement referred to recognizes a regular suit by the state- 
ment of the case—its nature—and by the provision for a 
trial of that suit by Mr. Wells, who, having been previously 
an attorney at law for one of the caveators, would have 
been disqualified to sit as‘ Judge but for that consent. 

The plaintiff in error is most clearly estopped by these 
acts and admissions from questioning here the legality of the 
proceedings of which he complains. 

[2.] The law does not prevent or prohibit administration 
from being granted to any one but upon his direct personal 
application, and the issue and publication of a citation ac- 
cordingly. On the contrary, to avoid delay and other incon- 
veniences which such a course would occasion, it distinctly 
authorizes, whenever there has been an application and cita- 
tion published, that the Ordinary may grant administration 
to a person other than the applicant. It does not require a 
new application—a new citation, See Code p. 472, section 
2464. 
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This provision of the Code is an answer to the objection 
that Jas. F. Mandeville made no application for administra- 
tion, and that no citation, at his instance, was published. 

[3.] Again, why does the plaintiff in error, with such vex- 
ations and bootless pertinacity, continue the struggle for the 
administration? A majority of the heirs and next of kin in this 
case, and interested in the estate, and capable of expressing a 
choice, having, in writing, selected and made choice of their 
brother, Jas. F. Mandeville, the Ordinary was required by 
law to appoint jim. Jn such case, the Ordinary has no dis- 
cretion whatever. See Code, p. 471, section 2461. 

The Ordinary did right in appointing Jas. F. Mandeville, 
and the special jury trying the appeal did right in confirm- 
ing the judgment of the Ordinary ; and, perceiving no ma- 
terial error in the Circuit Judge, in his refusal to charge as 
desired by the plaintiff in error, or in the charge given to 
the jury, we have no hesitation in affirming the judgment 
rendered. 

Judgment affirmed. 





Exras Garris, plaintiff in error, vs. Taz Stats or Grorer, 
defendant in error. 


[1] The charge of the Court was not on an assumed state of facts, but upon the evidence. 

[2] The evidence showed a wrongful taking by the prisoner. 

[8] The evidence showed that the prosecutor was deprived of the possession. 

[4] There was more than an attempt to steal; the larceny was consummated. Itis imma- 
terial that prisoner held possession but a short time. 


Simple Larceny. In Dougherty Superior Court. Motion 
for new trial. Decided by Judge Corz. June Term, 1866. 


Evidence submitted by the State. 
Lurner A. Cleaves, says; He knows the prisoner—first 
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saw him the forepart of the day the horses were stolen. 
About two months since they passed witness’ house; on re- 
turning, stopped at witness’ house, as his hands were going 
to work; appeared to watch the mules particularly ; pro- 
posed to sell witness a mule; witness did not want the mule, 
as he knew it; saw them talking with the boy Lewis; soon 
they left, and Lewis went to his work. 

Witness had a sorrel horse, and a dark colored horse mule 
taken from him. The mule worth $225, and the horse $125. 
After witness saw the man in consultation with Lewis, wit- 
ness sent over to Albany after the Sheriff, who came about 
dark, and went down to the bridge and saw the horse and 
mule in possession of the prisoner and another. They had 
taken the harness off of their own mule, and were putting it 
on witness’ mule, and were about hitching witness’ mttle to 
the buggy. When we went up, Mr. Kemp caught prisoner 
by the collar; took him and carried him to jail. The mule 
belonged to witness. This transaction occurred on the 6th 
day of April, 1866, in the county of Dougherty. 

Cross-ecamined.—The mule and horse were taken from 
witness’ lot. Did not oppose or give his consent to the mule 
going out of his lot. Told the negro that he should have 
nothing to do with the matter, one way or the other. Saw 
the mule after he was taken out of the lot, in possession of 
the prisoner ; followed the walk of the horse and mule going 
down the road. Told the negro, he, witness, should have 
nothing to do with his taking the mule. Witness said to the 
negro that he would not alter their bargain. Did not see 
the horse and mule taken out of the lot, but believed 
when he followed, that they were his. Raised no objection 
to their going out of the lot. After the prisoner had left the 
negro, witness told him that he, witness, should have noth- 
ing to do with it. Witness sent for Mr. Kemp to see wheth- 
er they should be carried or not. They were to be car- 
ried that night. Witness could have prevented the negro tak- 
ing any the mules if he had taken his gun. Told the negro to 
carry out the bargain he had made with the prisoner; told 
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Kemp what the negro had said to him, witness, and asked 
Kemp to go with him and see whether he did or not. The 
boy Lewis carried the horse and mule to the prisoner. Lewis 
was at the time in witness’ employment. 

James W. Kemp, says: On Friday evening Mr. Helms 
came to him, and he went over to Mr.*Cleaves’—got there 
about dark. After tea witness and Mr. Cleaves came down 
to Lemack’s, who went withthem. Saw the prisoner about 
harnessing Mr. Cleaves’ mules; prisoner had all the har- 
ness on, except the breeching, and he was putting that down 
when witness grabbed him. He started to run as witness 
caught him. Took prisoner and brought him to jail. Found 
a buggy and mule and sorrel horse in their possession. The 
horse was the property of Mr. Cleaves. 

Oross-ewamined.—He and Mr. Cleaves started off ; witness 
with his shot gun. Mr. Cleaves told him of the arrange- 
ment. 

Upon this evidence the jury found the defendant guilty, 
but recommended him to mercy, and the Court sentenced 
him to imprisonment in the Penitentiary for the term of ten 
years. 

Prisoner’s‘counsel moved for a new trial, on the following 
grounds, which were overruled by the Court: 

1. Because the Court erred in its charge to the jury in 
this: that if they believed, from the evidence, that the de- 
fendant procured another to steal the mules, or entered into 
a conspiracy with another to do the act, then he was equally 
guilty, as though he had done it himself. The foregoing 
charge being upon an assumed state of facts, and not war- 
ranted by the evidence. 

2-8. Because the jury found contrary to the evidence, in 
this: That there was no evidence of a wrongful or fraudulent 
taking, or any evidence showing that there was any inten- 
tion to steal. That there was no evidence that the prosecutor 
was deprived of the possession of his property. 

4. Because the jury found contrary to the charge of the 
Court, in this: That the Court charged thatif there was only 
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an attempt to steal, and the crime was incomplete, then they 
could not find the prisoner guilty. 
5-6.—Because the jury found contrary to law and evi- 
dence, without evidence, and against the charge of the Court. 
The refusal of a,new trial is alleged as error. 


Srrozier & Smitu and G. J. Wriear, for plaintiff in error. 
Warren, (Solicitor General) for the State. 


Lumpkin, C©. J. 


[1.] We think the evidence fully warranted the first charge 
made by the Court. It is not. made on an assumed state of 
facts. But the inference is legitimately drawn from the cir- 
cumstances, that a bargain was made_ between the prisoner 
and the boy Lewis, for the latter to take the property and 
bring it to him. 

[2.] Was not the testimony sufficient to show a wrongful 
and fraudulent taking, and the intention of prisoner to steal 
the property? Why not make the trade in open day, and in 
the presence of Cleaves, if honestly made with Lewis? Did 
the prisoner believe that the horse and mule belonged to 
Lewis? Did he not know that they were thegproperty of the 
employer ? 

[3.] In reply to the argument that there was no evidence 
that the prosecutor was deprived of the possession, it is an- 
swered that it was removed from his lot and carried to some 
distance, in the early part of the night, and found in the 
possession of the prisoner, and that he was making arrange 
ments to do something more, by substituting Cleaves’ mule 
in the place of his own, by harnessing him to his buggy. 

[4.] The charge of the Court was right, and the jury found 
in conformity therewith, instead of contrary to it. It was 
not merely an attempt to commit.a larceny, but that attempt 
was consummated, as is shown by the proof offered. This 
is the old case of setting a trap to catch a thief, and suc- 
ceeding in doing it. 
Judgment affirmed. 
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G. W. Laney and Jonn W. Cox, administrators, and Jurz- 
miaH Lassers, et. al., heirs at law of Chappell Cox, de- 
ceased, plaintiffs in error, vs. Wu. B. Srewarr and M. A. 
Srewakt, his wife, formerly the widow of Chappell Cox 
deceased, defendants in error. 


The return of commissioners to lay off dower may be contested by the heirs at law. The 
Act of 1868 gives this privilege to all persons interested. 


Assignment of dower. In Webster Superior Court. De- 
cision by Judge Crarxe. September Term, 1866. 


William B. Stewart and M. A. Stewart, his wife, applied 
for dower in the lands of Chappell Cox, deceased, her former 
husband. 

The commissioners made their return, and defendants in 
error moved to make it the judgment of the Court. The 
plaintiffs in error traversed the return. The defendants in 
error moved to strike the names of the heirs at law out of 
the traverse. The motion was sustained, and the plaintiffs 
excepted. 


J. L. Wimperty, and Branprorp & Miter, for plaintiffs 
in error. 


H. K. McCay and Wiuis A. Hawsms, for defendants in 
error. 


Harris, J. 


Upon the return of commissioners appointed to lay off 
and assign dower to Mrs. Stewart, formerly the widow of 
Chappell Cox, deceased, a traverse thereof, denying its fair- 
ness.and that it was in accordance with law, was filed by 
the administrators of Chappell Cox and his heirs at law. 
When the case was called for trial, the applicants for dower 
moved to strike from the pleadings the names of the heirs 
at law as parties to the proceeding, denying their right to 
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be heard in contesting the claim ot applicants. The Court 
below sustained the motion, and this decision constitutes the 
error assigned. 

This case furnishes a striking illustration of a statute on 
this subject. having been forgotten, or having escaped the 
attention of the counsel and of the Court; we mean the Act 
of 1863, which allows all persons interested to contest the 
returns of commissioners. 


Let the judgment be reversed. 





James C. Jounson, plaintiff in error, vs. Joun J. Auten, de- 
fendant in error. 


The judgment of the Courtin continuing or dissolving an injunction, on the coming in 
of an answer, will not be controlled, except in a case of manifest abuse of discretion. 


In Equity. In Bibb Superior Court. -Motion to Dissolve 
Injunction. Decided by Judge Corz. At Chambers. Oc- 
tober, 1866. 


In September, 1866, Johnson, the plaintiff in error, filed 
his bill against Allen, alleging that Allen was guardian of the 
complainant’s wife, and, as such, largely indebted to the 
complainant in right of his wife; that the parties submitted 
the matter to arbitrators, who, in August, 1866, awarded to 
the complainant $3.547.53; that complainant was only 
awaiting the sitting of the Superior Courtto have the award 
entered and made the judgment of said Court; that the se- 
curities to the bond of the defendant as guardian were in- 
solvent; and that defendant, for the purpose of defrauding 
complainant and to prevent him from realizing the award, 
was, as complainant was informed and believed, attempting 
to sell and dispose of his plantation, crops, and stock, the 
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same being about his entire property, and that he would suc 
ceed in this fraudulent design if not restrained by a Conrt 
of Equity. 

The bill prayed for an injunction restraining the defendant 
“from selling or disposing of his property or any part 
thereof” until the further order of the Court. 

The injunction was granted. 

The defendant answered the bill, and moved to dissolve 
the injunction. 

The answer admitted the rendering of the award, but al- 
leged that it was fraudulent, specifying in what the fraud 
consisted, and praying that the award be set aside. It de- 
nied that the defendant’s real indebtedness to complainant 
was more than $1.700.00. It admitted that early in the 
year, and up to about the first of March, the defendant had 
offered his property for sale, but with the sole and avowed 
view of paying all his debts, this one included, if the amount 
thereof could be agreed upon. It stated that since about 
the first of March, the intentior to sell had been abandoned ; 
and that since the submission to arbitration, the defendant 
had made no offer of sale, nor had such intention. 

The Judge dissolved the injunction, holding that there 
was no. equity in the bill, or if any, that it had been sworn 
off by the answer. 


This is complained of as error. 
Pos, for plaintiff in error. 


Waurrttx, for defendant. 


Water, J. 


The judgment in this case is affirmed, because there is no 
such abuse of the discretion of the Court below as to re- 
quire this Court to interfere. The continuing or dissolving 
an injunction, on the coming in of the answer, is for the 
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sound discretion of the Court below, and this Court will not 
control this exercise of this discretion, except in a case of 
manifest abuse. 

Judgment affirmed. 





Witt H. Turner, Jno. T. Howarp, and James Henner- 
son, plaintiffs in error, vs. Samvet D. Irwim, administrator 
de bonis non, defendant in error. 


[1.] If the defendant in fi. fa. has removed his property, after judgment, from the county 
of his residence to another, it is ground for proceeding with the fi, fa. the same as if he 
is about to remove it, and the case comes fully within the spirit of the exception of the 
late Convention. 

[2.] The plaintiff need make no affidavit to eytitle him to have a levy made on the ground 
that the defendant is within the exception to the Ordinance. 

[8.] The defendant may file an affidavit to arrest the fi. fa., if he desires to controvert the 
fact of his case falling within the exception to the Ordinance. He may bring an action 
of trespass for an illegal levy, but this is not the only remedy. 


Illegality. In Terrell Superior Court. Decided by Judge 
Crarxe. September, 1866. 


On the 20th January, 1866, Samuel D. Irwin made affida- 
vit: That, as administrator de bonis non of Thomas J. John- 
ston, deceased, he controls two fi. fas. against the. plaintiffs in 
error, who reside in Terrell county, where judgments were 
obtained ; that thirty-five bales of cotton marked “S & T,” 
subject to said fi. fas., have been removed from the county 
of Terrell, and are now stored in the warehouse of Hamlin 
J. Cook; and affiant has reasons to apprehend their sale or 
removal, unless the same are levied upon by said fi. fas. 

Irwin pointed out the cotton, and the Sheriff of Dough- 
erty county levied both fi. fas. upon it on the 25th January, 
1866. 
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On the 2nd day of March, 1866, W. H. Turner interposed 
his affidavit of illegality on the grounds: 

1-2. Because he was only security on the written obliga- 
tion upon which judgments were obtained; that plaintiff 
(in fi. fa.) levied attachments on property enough of the 
principal,to pay the debt; bond and security was taken for 
the forthcoming of the property attached, and suit is now 
pending on the bond. The effect of this is to discharge him 
as security, at least until the payers of the bond are sued to 
insolvency. While suit is pending on the bond, the plaintiff 
(defendant in error) cannot pursue his remedy against the 
affiant, the law not allowing two actions in the same Court 
at the same time between the same parties, founded on the 
same subject matter. 

3. The lien having been fixed upon the property of the 
principal by the action of the plaintiff (defendant in error), 
cannot be discharged to the prejudice of the security. 

4, The interference of the security on the bond aforesaid 
having operated to the prejudice of affiant without his 
agency, makes them first liable. 

5. A levy on the property of the principal sufficient to 
satisfy the debt is a discharge as to the security, and prop- 
erty in this for that purpose is still in the custody of 
the law, and must be subjected to the payment of the same. 

6. Affiant was not: within the exception of the Ordinance 
of the Convention so as to warrant a levy and sale of the 
property. He had merely carried it to Albany for storage 
in a warehouse; was not proposing to sell it at the time of 
the levy, nor had he before. 

Amended affidavit of Turner. 

1. Under the facts stated in plaintiff’s (defendant in error) 
affidavit, the levy upon said cotton was illegal. 

2. It does not appear in the affidavit that affiant removed 
the cotton from Terrell county. 

3. At the time of the levy, aftiant had property in the 
county, unincumbered, subject to the fi. fas., and more than 
enough to pay them off. 
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4. The cotton was not removed to Albany for the purpose 
of avoiding the fi. fas., or in any wise to defraud plaintiff. 
It was not his intention to remove the cotton from Albany ; 
it was placed there for storage. 

At the hearing, counsel for plaintiff in error moved to dis- 
miss the levies upon the ground that the affidavit of the 
plaintiff (in fi. fa.) was not in compliance with the provis- 
ions of the Ordinance of the State Convention re-enacting 
the so-called stay law. This motion was overruled by the 
Court on the ground that the affidavit was in substantial 
compliance with the stay law. The Court also overruled 
the affidavit of illegality, and ordered the fi. fas. to proceed; 
and this ruling is alleged as error. 


Vason & Davis and Hoop, for plaintiffs in error. 
Lyon & Irvin, for defendant in error. 


Lumexi, C. J. 


[1.] On the “first of November, 1865, the Convention 
passed an Ordinance to prevent the levy and sale of prop- 
erty of debtors, except in certain specified cases,’ among 
which was this: ‘‘ Where the defendants are about to remove 
their property beyond the limits of any county in this State.” 
Irvin’s executions were levied 30th January, 1866, issuing 
on judgments dated 7th December, 1865—the plaintiff mak- 
ing affidavit that the property had been removed, since the 
rendition of the judgments, from Ferrell county, where it 
was produced, to Cook’s warehouse, in the city of Albany, 
and, as he had reason to apprehend, it would be removed 
from thence and sold. 

This affidavit of the plaintiff, it will be perceived, is not 
required to be taken by him before he is entitled to levy. 
He acts upon his own judgment and responsibility. If the 
property is not subject, the defendant can bring trespass, or 
the debtor can file his affidavit of illegality, and have the 
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issue tried—I mean, of course, under the stay hindrance of 
the Convention. The plaintiff, however, made his affidavit 
as preliminary to the levy, and the defendant, after the pass- 
age of the stay law, amended his affidavit, inserting addi- 
tional facts ; still, he admits the removal of the cotton from 
Terrell county, where there were depots and places of deposit 
for cotton, to Albany. 

Upon the facts thus presented by the affidavit of the 
plaintiff and counter-affidavit of the defendant, the Court 
decided that the words of the stay Ordinance, to-wit, that 
the debtor “ was about to remove his property without the 
limits of the county,” were substantially complied with; 
and that is the only question excepted to, and which we are 
called upon to review, the other questions being expressly 
waived in the argument. 

We consider that the removal of the cotton, after the ren- 
dition of the judgments, under the facts and circumstances 
of this case, was such a removal, under the Ordinance, as 
eutitled the plaintiff to make the levy; and the defendant, 
conceding the facts, instead of going before a jury, upon an 
affidavit of illegality, left the law of the case to be decided 
by the Court. 

As the stay law was passed before the cotton was sold, 
the amended affidavit of the defendant was evidently in- 
tended to avail himself of its provisions, not, indeed, to in- 
sist on the constitutional competency of the Legislature to 
pass that law; (that question is clearly not in the record, 
nor was it passed upon by the Court below,) but to take 
himself out of the exception provided by that Act. There 
is one fact as to putting himself under the stay law: the de- 
fendant did not give or offer to give the bond required by 
that Act, in order to suspend the sale. He is not, theretore, 
entitled to its benefit. 

As to the constitutionality of the stay law, it is natural 
that the profession and the people should be anxious to know 
how the question will be decided by this Court. We again 
repeat, suflicient unto the day is the evil thereof. For my- 
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self, I should look upon it as a misfortune to decide it either 
way; still, when it comes, if come it must, we hope to meet 
it as best we may, unflinchingly, I hope, in the discharge of 
duty, considering, however, that the delay in the meantime 
subserves the best interest uf the country, both as regards 
the creditor and debtor classes. How many claims have 
been compromised since this subject was first agitated ? and 
this process is constantly going on. One propitious season 
would so far relieve our impoverished people as to allay 
much of the excitement that has hitherto agitated the coun- 
try. More than four-fifths of a century have elapsed since 
the Constitution of the United States was adopted. In that 
time, there have been State decisions both for and against a 
stay law; and yet, strange to say, no appeal has been taken 
to the Supreme Court of the United States. That question 
has never, as yet, been directly met and adjudicated by that 
tribunal. It would ill-become us to step out of the way to 
decide it under such circumstances. At best, it would be 
but the individual opinion of the members of the Court, 
and not the judgment of the Court itself. 


Judgment affirmed. 





James J. Forp and Bett & Gasxutt, plaintiffs in error, vs. 
Anprew T. Finney, defendant in error. 


One taking a bond for titles by assignment, under a contract to pay the purchase 
money due to the original vendor, may be compelled by a Court of Equity to perform 
his contract. Itis not # parol promise to answer for the debt of another; nor is it a 
parol contract for the sale of land. 


‘ 


In Eguity. In Fulton Superior Court. Demurrer. De- 
cided by Judge Warner. October Term, 1866. 
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On the 14th of September, 1865, Ford, Bray & Co., a 
copartnership of which James J. Ford, one of the plaintiffs 
in error, was a member, purchased of Bell & Gaskill, the 
other plaintiffs in error, a lot in the city of Atlanta, giving 
their three promissory notes therefor, due respectively the 
first of January, the first of April, and the fourteenth of 
August, 1866, and taking a bond for titles to be made by 
Bell & Gaskill when all the said notes should be paid off. 
Under this purchase, Ford, Bray & Co., went into possession 
of the premises, and then sold out to Ford & Finney, an- 
other copartnership, composed of the said James J. Ford 
and the defendant in error, Andrew T. Finney. Ford, Bray 
& Co. transferred to Ford & Finney the said bond for titles, 
and the latter firm undertook and agreed with the former 
to pay off the said notes to Bell & Gaskill. Under this ar- 
rangement, Ford & Finney entered into possession of the 
lot, and commenced building thereon. When the building 
was nearly completed, to-wit, on the 2d of January, 1866, 
Ford sold out his interest to Finney, transferring to him the 
bond for titles, and leaving him in the sole possession and 
ownership of the premises. Finney gave Ford, for his in- 
terest, about four hundred dollars, besides agreeing with 
him to pay off the said notes to Bell & Gaskill. After this, 
Finney obtained a policy of insurance on the building. The 
building was destroyed by fire, and the money due on the 
policy was collected by Finney. 

Finney failed to pay anything upon the notes to Bell & 
Gaskill, and after they all matured, and two of them were 
placed in suit against, Ford, Bray & Co., the makers, and 
threats had been made by Bell & Gaskill to sue on the third 
also, Ford filed his bill against Finney, (amending it subse- 
quently so as to make Bell & Gaskill complainants with 
him,) in which he alleged the foregoing facts, and moreover, 
that Bell & Gaskill were able, ready and willing to execute 
to Finney good and sufficient titles in fee simple to said 
premises, upon the payment of said notes; that Ford had 
repeatedly requested and urged him to pay the same; but 
that he utterly failed and refused so to do. 
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The bill prayed that Finney might be decreed to specifi- 
cally perform his contract with Ford by paying off and dis- 
charging said notes, and for discovery and general relief. 

Finney, the defendant in the bill, demurred to it for want 
of equity, and because the contract set forth, not being in 
writing, was not such as a Court of Equity will enforce, and 
because the complainant Ford, did not show himself to be 
in a condition to perform the same on his part. 

The Court sustained the demurrer and dismissed the bill. 
To this the complainants excepted. 


Cotter & Hoyt, for plaintiffs in error. 
Hammonp & Mynarr, for defendant. 
Watrer, J. 


The very learned Judge who presided in this cause dis- 
missed-the bill on the grounds, as we understand, that the 
contract between Ford and Finney was such as could not be 
enforced, being obnoxious to the statute of frauds. Code, 
sec. 1952, clause 2. We think he erred. In the first place, 
we do not think Finney made any “promise to answer for 
the debt default or miscarriage of another.” The contract, 
as we construe it, is this: Ford sells his interest in the city 
lot to Finney, and, in consideration of the written assign- 
ment of the title bond to Finney, he paid Ford four hunred 
dollars, and promised to pay to Bell & Gaskill thirty-eight 
hundred dollars more; that is, Finney purchases the lot, 
takes a bond for titles, and promises to pay thirty-eight hun- 
dred dollars in addition to the four hundred already paid to 
Ford. It is a simple contract of purchase and sale, and the 
only feature which distinguishes this from an ordinary con- 
tract is, that Finney promises to pay the thirty-eight hun- 
dred dollars to Bell & Gaskill instead of to Ford, or Ford, 
Bray &Co. This is the debt of Finney, and this he prom- 
ises to pay. He is liable to pay, although his promise is not 
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in writing. He has received the consideration, and Ford 
proposes to make title and compel payment. Is there any- 
thing unreasonable in this? This is no effort by the vendor 
to enforce specific performance of a parol contract for the 
sale of lands. A title bond was made to Ford, Bray & Co., 
and assigned to and accepted by Finney, who went into pos- 
session of the land. In order to prevent circuity of action, 
and to bring all the parties at interest before the Court, so 
that full and.complete justice may be done, this bill should 
be maintained. Why compel Bell & Gaskill to collect the 
money out of Ford, Bray & Co., and then Ford, Bray & Co. 
have to sue Ford & Finney, and then Ford sue Finney, when 
the rights of all the parties can be readily adjusted under 
this bill ? 

It was insisted that the complainants have a complete and 
adequate remedy at law. Perhaps, under the Code, Section 
3014-15, the parties might have accomplished at law what 
they propose by their bill; but, according to Section 3098, a 
mere privilege to a complainant to sue at law, or the exist- 
ence of a common law remedy, shall not deprive Equity of 
jurisdiction. The remedy at law must be as complete and 
effectual as the equitable relief, in order to oust a Court of 
Equity of jurisdiction. We think, in this case, the remedy 
at law was not as complete as in equity. Taking the allega- 
tions in the bill to be true, we think Equity can do more 
complete justice between all the parties than law, and that 
the bill should have been sustained, and the rights of all the 
parties settled under it. 

Judgment reversed. 


Dixon Carrott, plaintiff in error, vs. Joun Martin, and 
others, defendants in error. 


Injunction properly dissolved. 
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Motion to Dissolve Injunction. Decided by Judge Hay. 
sELL. At Chambers. Angust, 1866. 


The bill alleged a partnership between the complainant 
and the defendants in two kilns of brick, and an injunction 
was granted to secure the complainant’s alleged interest in 
the proceeds of both. The answer denied the partnership 
as to the second kiln, setting up that the partnership had 
.previously been dissolved in consequence of a failure by the 

‘ complainant to pay in capital according to his original un- 
dertaking. 

The presiding Judge dissolved the injunction, except as to 
matters touching the first kiln, and this judg ginent is brought 
up by the complainaiit as erroneous. ; 

Sewarp & Wricut, for plaintiff in error. 
ALExanper, for defendants. 
Harris, J. 


.* To have retained the injunction against the defendant as 
to the second kiln of bricks would, to some extent, have car- 
ried along with an order, after the motion made to dissolve, 
an implication that complainant had an unquestionable in- 
terest as a co-partner in said second kiln. That is a main 
point in controversy between the parties. The Judge acted 
discreetly in refusing to retain the injunction as to that kiln, 
from the facts as exhibited in the record. The question 
whether plaintiff had not distinctly withdrawn from the 
co-partnership in the brick- making business, before defend- 
ants entered upon the making of such second kiln, is an ap- 
propriate one for a jury to decide, upon hearing all the tes- 
timony ; and when this shall have been determined, the task 
of adjusting the relative rights and interests of the parties 
by a proper decree, will be one of easy accomplishment. 


Judgment affirmed. 
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Paretok OarteR (a person of color,) plaintiff in error, vs. 
: Tue State or Grorera, defendant ‘in error. 


Anegro man being found in the bed of a girl at an unseasonable hour of the night, and 
when she awakes he has his hand on her arm, holding her by the wrist, and escapes 
when she calls out to the family for help, may be convicted by the jury of an énten? to 
commit a rape. 


Assault with Intent to Commit a Rape. In Cobb Supe- 
rior Court. Tried before Jndge Miner. September Term, 
1866. 


The evidence for the State was as follows: 


Hepsey Holmes—On the 17th of August, 1866, in the city 
of Marietta, Cobb county, witness found, in the night, on 
waking up, that some one was lying beside her, with his 
hand on her arm. She woke up her sister and told her of it. 
She then woke up her father to tell him, but the person 
escaped out of the window. She recognized the prisoner at 
the bar as the person. Her father caught hold of the pris- 
oner, but could not hold him. This was about a half hour 
before day. 

Cross-ecamined—Prisoner, or the person, did not do any- 
thing but take hold of her arm at the wrist. There was no 
light in the house. Witness could tell him by his features 
and by his voice. She had heard him speak to her father 
that evening. She did not see him distinctly enough to 
recognize him as the prisoner. She only thought it him from 
his voice, but is not certain. 

William Holmes—Knew nothing of the assault until 
waked by his daughter, who called him and told him there 
was a negro in bed with her. * He rushed to the window, 
and as the person was escaping, caught him by the arm, but 
could not hold him. He recognized the prisoner 4s the per- 
son. He thinks it wasa little before day. The first he saw 
of the prisoner at the time was when he was escaping from 
the window, having his feet out of it. 

Cross-examined—No black person was ever seen by wit- 
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ness to pass the cross street, except prisoner. He saw an 
abundance of blatk persons passing about the grocery near 
his house, and on the main street. 

The evidence for the prisoner was as follows : 

Mrs. Mary McCown—Prisoner lives with witness—sleeps 
in the basement, under her bed room. The door of the base- 
ment goes out just under the window at the head of her bed.. 
Prisoner was in his room about ten o’clock on the night of 
the 17th of August. She knows, also, that he was at home 
on the night of the 16th of August; that he came to his 
room about ten o’clock at night on the 17th. She ordered 
him to bring a bucket of: fresh water, which he did, and 
then went to his room. She was sick and up nearly all 
night, and heard prisoner talking with his wife. He was 
evidently under the influence of liquor. If he had come 
out of his door, witness would have known it. She believes 
he did not leave home that night, for his door makes a noise 
when opened, which she would have heard, and there was 
no other way for him to come out. 

After a verdict of guilty, the prisoner’s counsel moved for 
a new trial, because the verdict was contrary to law, con- 
trary to evidence, and decidedly against the weight of the 






















evidence. 
A new trial was refused, and this is complained of as 
error. 


Kwieut, for plaintiff in error. 


ee ee 


Paris, Solicitor General, for the State. 
Lumpkin, C. J. 


That the prisoner is guilty of an assault, is clear; for he 
was in the bed, holding the arm of the girl by her wrist, 
without her consent or permission, and, as she called for 
help so soon as she awoke and found him in that position, 
we may say forcibly and against her will. And the only 
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question is, the intent with which it was done; and this 
invites a further inquiry, viz., how far the accused must go 
before this intent is established? Here it is certain, from 
the position of the parties, that the negro intended sexual 
connexion, forcibly or by consent. This was his intent. 
There is not a particle of proof to show that he expected it 
to take place by the consent of the girl. Was it not legally 
inferable that the intent was to gratify his lust forcibly ? 
There is no evidence of any amorous manipulation with her 
person, but when she awoke, he had her by the wrist. Were 
the jury warranted in inferring, from the evidence, that the 
intent was to commit arape? I ask, how far should one go 
to consummate this crime? If a man is found in the bed of 
a woman at an unseasonable hour of the night, and wakes 
her up by demonstrations such as were proven in this case, 
may he not be convicted of this zntent as well as any other ? 
and is it not more likely to be true than any other? As to 
the proof of the alibz, we do not think it amounts to much. 


Judgment affirmed. 





Sapp Carrer, plaintiff in error, vs. Tomas ComMMANDER, 
defendant in error. 


A judgment of the County Judge, upon possessory warrant, though not rendered in 
Term time, may be carried before the Judge of the Superior Court in the manner pre- 
scribed by the 3ist Section of the Act organizing the County Court. 


Certiorari. Decision by Judge Hansert. At Chambers. 
September, 1866. 


The County Judge of Thomas county tried a possessory 
warrant, sued out by Commander against Carter to recover 
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possession of | a PIMETY The trial was had in vacation, and 
not at any regular or special Term of the County Court, 
The Judge awented the possession to Commander, the plain- 
tiff in the warrant. 

Thereupon, the defendant, Carter, proceeded according to 
the 31st Section of the Act organizing the County Court, to 
bring the proceedings before the Judge of the Superior Court 
for review. When the case came up before him, Judge 
Hansell dismissed the certiorari, on the ground that the 
method pointed out in said Section of the Act, was not ap- 
plicable to a possessory warrant tried by my County Judge 
out of Term. 

This is complained of as error. 





Sewarp & Wriaat, for plaintiff in error. 
Spencer & Hansen, for defendant. 


WALKER, J. 


We think the Court erred in dismissing the certiorari. 
The petitioner had complied with all the requisites of the 
statute providing for carrying up cases from the County to 
the Superior Court. Having done so, he was entitled toa 
hearing before the Judge of the Superior Court. We under. 
stand the provisions of the 31st Section of the Act organ- 
izing a County Court, Pamph. Acts 1865-6 p. 69, to apply 


to all cases of “parties complaining of error” committed | 


by the County Judge, whether presiding in Term or other- 
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wise. We, therefore, reverse the judgment of the Court be | 


low, and direct the hearing of the certzorart upon its merits. 
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Wiu.t1am Morrow, plaintiff in error, vs. Taz Mercuants’ ann 
Prianters’ Bank, defendant in error. 





{1] Amendment to declaration, adding the name of a usee, disallowed, because the effect of 
it would have been to deprive defendant of the benefit of setting off bank notes issued by 
the plaintiff, an incorporated Bank. 

[2) Had the amendment been proper, the plea of set-off onght to have been stricken ; but 
as the allowance of the amendment was error, 80, also, was the striking of the plea. 


Complaint. In Terrell Superior Court. Tried before 
Judge Crarxe. November Term, 1866. 


Upon a draft for six thousand dollars, drawn by Robert 
Morrow upon William Morrow, the plaintiff in error, paya- 
bleto John V. Price, dated April 2d, 1860, due at six months, 
and endorsed, in blank, by Price, the payee, the Merchants’ 
and Planters’ Bank brought an action against the said Wil- 
liam Morrow, returnable to the May Term, 1861, of Terrell 
Superior Court. 

Morrow, the defendant below, filed several pleas, to-wit: 
(1) The general issue; (2) That the draft was never negotia- 
ted to, or owned by the Bank, but was the property of Philip 
J. Giles & Co., who advanced upon it to the drawer three 
thousand dollars, and took the draft to hold as collateral se- 
curity therefor; (3) That the consideration of said draft 
was not six thousand dollars, but three thousand dollars, 
which latter sum the defendant admitted, by his plea, to be 
due and offered to pay. 

At November Term, 1866, the case came on for trial, when 
the Court, against the objection of defendants counsel, per- 
mitted the plaintiff to amend the declaration by adding after 
the name of the Bank, the words “ who sues for the use of 
William R. Phillips,” counsel for plaintiff stating that Phil- 
lips was the real party at interest. 

The defendant having filed an additional plea, to-wit: That 
he has deposited in the Clerk’s office of the Court the amount 
which he owes or can owe on said draft, in the bills of said 
Bank, and that said money, to-wit, four thousand four hun- 
dred dollars, there on deposit, he tenders in payment, and 
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offers to set off against the demand of said plaintiff,” coun- 
sel for plaintiff moved to strike out said plea. The Court 
granted the motion, and ordered the plea stricken. 

The errors assigned are, first, the allowance of the amend- 
ment to the declaration; secondly, the striking of defend- 
ant’s plea. 


Moreay, for plaintiff in error. 
Scarporueu, for defendant. 
Harris, J. 


[1] The defendant in error brought suit against Morrow for 
the recovery of a balance of $3,000, due on a draft in its 
possession. When the case was called for trial, the attorney 
for the Merchants’ and Planters’ Bank moved to amend his 
declaration by adding after the name of the Bank the words 
‘“ who sues for the useof William R. Phillips.” 

Previous to this motion Morrow had procured, by pur- 
chase or otherwise, an amount of the notes of said Bank 
equal to the aggregate of the principal and interest of the 
balance due on the draft, and had placed his plea of the ten- 
der of said notes asa set-off against the demand of the Bank 
on file with the Clerk. The motion to amend was objected 
to by Morrow’s counsel; the Court allowed the amendment 
to be made. The first error assigned in the bill of excep- 
tions is the allowance of said amendment, and we think the 
objection well made, under the facts presented by the record. 
II »wever liberal are our statues permitting amendments, and 
disposed, as we are, to sanction all that are necessary for the 
ends of justice and to prevent delays and non-syits, we are 
clearly of the opinion that an amendment which virtually 
substituted a new plaintiff and deprived the defendant of a 
right of set-off of the notes of the bank, should not have 
been allowed. 

[2] The next error assigned is that of the Judge, after the 
amendment before mentioned, on motion of the plaintiff be- 
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low, directing the plea of defendant of set-off to be stricken 
out. 

Had the amendment allowed been proper, there would 
have been no error.in striking the plea; but as the amend- 
ment was erroneous, the striking of the plea is necessarily 
80. 

The pleadings should be restored to their status at the 
time these motions were made and sustained. 


The judgment below is therefore reversed. 


Wiu14m Wurre, Senior, plaintiff in error, vs. Joun R. Harr 
and W. D. Davis, defendants in error. 


[1.] Asecond original and process to perfect service on a joint defendant residing in an- 
other county, may issue, by way of amendment, after the appearance Term of the 
case. 

[2.] Principal and surety may be sued together, in the county of the surety’s residence. 


Motion. In Chattooga Superior Court. Decided by 
Judge Mirner. September Term, 1866. 


Upon a promissory note signed by Hart and Davis, (the 
latter as security) reading on its face “I promise to pay,” 
ete., White filed his declaration, returnable to March Term, 
1866, of Chattooga Superior Court. The declaration al- 
leged that both defendants were of Chattooga County. The 
Sheriff served Davis, and returned, as to Hart, non est an- 
ventus. Hart’s residence was, until after the appearance 
Term of the case, unknown to the plaintiff or his attorneys. 
Soon after that Term, Davis gave notice to the plaintiff to 
sue Hart. The plaintiff, learning that Hart was then a resi- 
dent of Morgan county, caused the Clerk in Chattooga to 
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issue a second original and copy, and had the same served 
_ on Hart by the Sheriff of Morgan county on the 24th of 
April, 1866. 

At September Term, 1866, the cause came on to be heard, 
and the foregoing facts appearing to the Court, plaintifi’s 
counsel moved to amend the declaration and process so as to 
state that Hart resided in Morgan county, and so as to make 
the process returnable to March Term, 1867, instead of 
March Term, 1866; and that a copy of the order for such 
amendment be served upon the defendants thirty days be- 
fore the next Term. 

The Court refused this motion; and then counsel for 
Davis moved to dismiss the action, because Hart had not 
been legally served, and because, under the Constitution of 
this State, the defendants could not be jointly sued in the 
county of the residence of the security, but only in the 
county of the residence of the principal. 

The Court dismissed the action as to Hart, but not as to 
Davis. 

The errors assigned are the refusal of the plaintiff’s mo- 
tion, and the granting of the defendant’s so far as to dismiss 
against Hart. 


Kirsy, and Wricut & Broytes, for plaintiff in error. 
Harvey & Scorr, for defendant. 
Lumpkin, C. J. 


We are inclined to think the Court erred throughout 
this proceeditig. Formerly, under the Judiciary Act of 
1799, process, if not sued and served in strict conformity to 
the requirements of the statute, was declared to be null and 
void. This was the strong language of the statute. But 
all this is changed; and relaxation, and not stringency, is 
the rule now. The Courts began to modify with the Act of 
1853, and progressed with the broad allowance of amend- 
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ments made by the Code, and the decisions and legislation 
which preceded it; so that now, if there be a legal cause 
of action set out in the declaration, and the defendant has 
had notice of the pendency of the suit, all other objections 
are to be disregarded, by so amending the proceedings as 
shall subserve the ends of justice. See, especially, Sections 
200 and 3258, e¢ passim, of the Code. 

Why not allow the plaintiff to amend his writ as he de- 
sired, and take time to perfect service? I know no time, 
limited by law, when the amendment of the writ should be 
made. I must confess, I have more doubtas to not allowing 
the amendment which White voluntarily caused the Clerk 
to make, than to disallow the one which he moved the Court 
to grant at its late Term. 

In holding that Hart, the maker, could not be sued in 
Chattooga county, we ask, why not? He and Davis are 
joint and several promissors, and the note is to be treated as 
the joint and several note of them all. ‘I promise to pay ” 
is the form of the promissory note. See Constitution, Art. 
4, sec. 2, par. 10-11. By these it will be seen that joint 
promissors may be sued in either county, where either of 
them resides, and it is only in the case of a maker and in- 
dorser that the Constitutiou requires that the suit must be 
brought in the county where the maker resides. 


Judgment reversed. 


td 


Mason J. Hueutey, plaintiff in error, vs. Ex1za Horstety, 
defendant in error. 


[1.] This Court is less disposed to control the decision of the Court below where a new 
trial has been granted, than where it has been refused. 

[%.] On a rule to foreclose a mortgage, the mortgagee, when introduced as a witness by 

the mortgagor, must answer as to his belie/—especially when his memory is not good, 

and he can not be positive as to the facts of the case. 
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Motion for New Trial. In Monroe Superior Court. De. 
cided by Judge Sreer. At Chambers, September, 1866. 





The cause tried below was an issue upon a rule to fore- 
close a mortgage on land, between the plaintiff in error, as 
mortgagee, and the defendant in error, as mortgagor. 

The mortgagor introduced thé mortgagee as a witness, 
who testified that he could not be positive as to the facts of 
the ease, as his memory was not good; that, to the best of 
his recollection, the amount of Confederate Treasury notes 
loaned by him to the mortgagor, when the note and mort- 
gage were given, was $5.000, and that the balance of the 
debt was for liabilities incurred before the war—some of 
them for money loaned; that he did not state this as the 
exact amount, but to the best of his memory ; that it might 
have beey $6.000—he did not think it was $7.000, and was 
certain that it was not $10.000. Counsel for mortgagor 
asked him if he did not delzeve it was $6.000 ; and on excep- 
tion to this question, the Court ruled it illegal. This ruling 
was made one of the grounds of a motion by the mortgagor 
for a new trial, after a verdict was rendered against him. 

The Court granted a new trial, and this is now complained 
of by the mortgagee. 


Casiness & Perptes, for plaintiff in error. 
Trivre, for defendant. 
Watker, J. 


[1.] Did the Court err in granting a new trial? This Court 
is less disposed to control the discretion of the Court below 
where a new trial has been granted, than where it has been 
refused. In the latter case, the decision is final; in the for- 
mer, the parties have an opportunity to be heard in the 
assertion of their rights. 

[2.] It is a rule of equity pleadings thata defendant, when 
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called on a discover ‘hes facts he may know in ade of 
complainant, must answer “ according to the best and utmost 
of his knowledge, recollection, information aud belief.” 2 
Dan, Ch. Pr. 246 and 256; P2tts vs. Hooper, 16 Ga. R., 
445. The reason is, that if « party believes a fact against 
his interest, the Court ard jury may believe it, too: We 
think the same reason applies in a case where a party is 
introduced as a witness by his adversary—especially in a 
case where his memory is so indistinct as in this ease. 

Besides, our common law proceeding to foreclose a mort- 
gage is a substitute for a proceeding in Equity. Why 
should not the rules of proceeding in Equity apply? We 
think the Court, in granting a new trial, committed no such 
error as to make it our duty to’reverse his decision, and we 
therefore affirm the judgment. 


Wirners & Lovp, plaintifis in error, vs. Tuz Macon & 
Western Rartroap Company, defendant in error. 


A Railroad Company having no interest in a contract for creugh transportation, made 
between other parties, cannot prevent the consignee from stopping the goods before 
reaching their line of Road, And if they carry the goods over their line, in spite of 
the consignee’s objections, they have no right to collect any freight or expenees. 
While goods are in progress over a through line, they cannot, without the carrier’s 
consent, or the payment of freight for the whole distance, be stopped by the consignee 
shdrt of the destination fixed by contract; but the benefits of the contract will be 
confined to such carriers as were interested in it when made. 


In Bibb Superior Court. Decision by Judge Cote. No- 
vember Term, 1866. 


A lot of corn belonging to the plaintifis was transported 
from Atlanta to Macon by the defendant, and not being ap- 
plied for at the depot, was, after the lapse of several days, 
stored by the defendant in a warehousein the city. On ap- 
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plying for the corn, thereafter, the plaintiffs were required 
to pay the freight on the same from Atlanta to Macon, to- 
gether with drayage, storage, etc., after its arrival. They 
made the payment, with the understanding that the defend. 
ant would refund the money if not legally entitled to collect 
and retain it. 

A case was made, and when the same came on to be 
heard, it was, by consent of parties, submitted to the presid- 
ing Judge for his determination on both law and fact, sub- 
ject to review by the Supreme Court. 

The facts, so far as it is necessary for them to be known 
in order to understand the point decided by the Supreme 
Cuurt, were as follows: 

The corn was shipped from St. Louis on bills of lading, 
reading thus: 








“Sr. Louis, March 29th, 1866. 

Shipped, in good order and condition, by Robinson & 
Garrard, for account and risk of whom it may concern, on 
board the good steamboat called the Silver Ware, whereof 
is master, for the present voyage, now lying at the 
Port of Saint Louis, and bound for Tennessee River, the 
following packages or articles, marked or numbered as be- 
low, which are to be delivered without delay in the like good 
order at the Port of Macon, Ga., (unavoidable dangers of 
the River and Fire only excepted) unto Withers & Loud, or 
assigns, they paying freight for said goods at the rate of 47 
cents per bushel to Atlanta, thence subject to local freight. 

In witness whereof, the owner, master or clerk of said 
steamboat, hath affirmed to four bills of lading, all of this 
tenor and date, one of which being accomplished, the others 
to stand void. 

(Signed) TRUSETAIL.” 

About the 9th of April, several days before the arrival of 
the corn in Atlanta, Dean, Browning & Co. exhibited to the 
authorities of the Western & Atlantic Railroad, at that 
point, an order from Withers & Lond directing the delivery 
of the corn to Dean, Browning & Co., at Atlanta. The 
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officers of the Western & Atlantic Railroad replied that 
they had no right to deliver upon that order, as they had 
contracted to deliver to the agent of the Macon & Western 
Railroad, but that if said agent would give an order for the 
delivery of the corn, they would comply with it. There- 
upon, Dean, Browning & Co. exhibited to the authorities of 
the Macon & Western Railroad the said order from Withers 
& Loud, telling them that if the corn were transported to 
Macon, there would be no one there to receive it or pay 
freight, but if stopped in Atlanta, Dean, Browning & Co. 
would pay the freight to this latter point. The agents of 
the Macon & Western Road refused to consent to a delivery 
in Atlanta, and on a second demand, repeated the refusal. 

Subsequently, upon freight lists headed “ Western & At- 
lantic and Macon & Western Railroads: Transportation from 
Chattanooga to Macon,” and dated April 16th, 1866, the 
corn went through to Macon, and was there dealt with as 
has already been stated. These freight lists set out the 
charges for transportation in three columns, one headed 
“ Expenses,” another “ W. & A. R. R.” and the third “ M. 
& W. R. R.” 

Among the evidence adduced by the defendant in the 
Court below were the statements (received by consent) of 
the President and the Superintendent of the defendant’s 
Road. 

A part of the President’s statement was as follows: 

“Tie shipment of 800 sacks of corn by Withers & Loud, 
from St. Lonis, on a through freight contract to Macon, bound 
the Macon & Western Railroad to continue the transporta- 
tion to Macon, when the Western & Atlantic Railroad 
should deliver the same at Atlanta; and upon a failure to so 
continue and deliver to Messrs. Withers & Loud, at Macon, 
their corn, would have made the’Road responsible for dam- 
ages. It is not usual for Railroads to deliver freight in 
transitu, und when so required, they have a right to object 
unless compensated and secured in the same manner as if 
they had made the transportation.” 
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A part of the Superintendent’s statement was as follows: 

The stoppage of freight, while in transitu over a through 
line of different Roads, is very seldom permitted by Rail- 
roads, and then only on ample security being given the 
Roads against any trouble or loss that may arise in conse- 
quence of such stoppage.” 

Among the evidence adduced by the plaintiffs was the de- 
position of one A. P. Bell, as follows: 

“On or abont the 19th day of April, 1866, I accompa- 
nied Messrs. Withers & Loud, of Macon, Georgia, to the 
Planter’s Hotel, in the city of Atlanta, to see A. J. White, 
President of the M. & W. R. R., for the purpose of getting 
him to issue an order to stop the transportation of a certain 
lot of corn, consigned to Withers & Loud, Macon, Georgia, 
the authorities of the W. & A. R. R. refusing to stop said 
corn in transitu without such order. I saw them meet— 
was present. Mr. White at first refused, but when they de- 
manded as their right to control their own property, he ac- 
knowledged the right, and ordered his agent at this place to 
give the order, which he did, placing the same in my hands.” 

The presiding Judge decided that the plaintiffs were liable 
for and bound to pay the freight from Atlanta to Macon, as 
also all the contingent expenses arising from their neglect to 
receive and remove the corn on its arrival there at the de- 
fendant’s depot. This decision is complained of as erroneous. 


Coss & Jackson, for plaintitis in error. 

Warrrite & Gustin, for defendant. 

Harris, J. 

This case turns altogether on the fact, whether the defend- 
ant in error was interested in the contract made in St. Lonis 
by the plaintiffs with the Steamboat Company, for the ship- 


ment of corn to Macon. 
We have given a careful examination to the testimony in 
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the record, and are unable to discover any contract made at 
St. Louis in behalf of the defendant in error, or that it was, 
by any arrangement known to the public or the freighters 
in this case, to have been jointly interested in the business 
. of through transportation, with the Steamboat Company of 
St. Louis ard the Western & Atlantic Railroad. 

Without such contract in its behalf, or such joint interest 
in what is called through transportation, there can be no 
just claim.to tax plaintiffs with freights and other expenses 
on its Road. In such a case as this, the plaintiffs in error 
had a right to arrest the transportation of their corn at At- 
lanta, as they sought to do, without being subjected to the 
payment of freight on it to Macon. Had, however, the Ma- 
con & Western Railroad an interest in a through contract 
from St. Louis to Macon, the plaintiffs could not have had 
any legal right to have stopped their corn at Atlanta with- 
out the payment of freights from Atlanta to Macon, though 
the Road may not have “ incurred any expense, risk or lia- 
bility, whatever,” and though the consignors or consignees 
may have demanded the corn at Atlanta, “ before any risk, 
expense or liability had incurred.” 

We give no sanction to the position, taken and argued 
with ingenuity, that the freighter of cars has a right to stop 
the transportation of goods at such points as his interest or 
caprice may dictate. Such aright can only be acquired by 
special contract with the Railroad Company. 

This decision is made in behalf of the plaintiff in error, 
solely on the ground that neither the bills of lading made at 
St. Louis, or the freight bills of the Western and Atlantic 
Railroad at Chattanooga, or other testimony in the case, 
shows the Macon and Western Railroad to have been inter- 
ested in a through freight arrangement from St. Louis to 
Macon, Ga., and that plaintiffs in error knew it, and acted on 
that knowlege when they sent forward their corn. 


Let the judgment, therefore, be reversed. 
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Jesse M. Carrott, plaintiff in error, vs. Bensamin F. McCoy, 
defendant in error. 


If several garnishments be served upon the maker of a note and the holder of it, returna- 
ble to different Courts, and the holder of the note deliver it up.to the Courtin which the 
oldest garnishments are pending, and the note is sold by order of that Court, and the pro 
ceeds are distributed to the creditors moving in that Court (the creditors in the other 
Court having notice,) and the maker of the note afterwards pay it off to the purchaser, he 
cannot be required to pay it again on the younger garnishments pending in the other 


Court. 


Garnishment. In Newton Superior Court. Decided by 
Judge Speer. September Term, 1866. 


Carroll was administrator of James Hodge, deceased. One 
Skelton was entitled tosome of the estate. He made a pow- 
er of attorney to one Bailey to settle for him with the admin- 
istrator. Bailey did settle, taking the note of Carroll, paya- 
ble to himself, and gave a receipt in full. 

On the same day, (April 12th, 1861,) four attachments 
were issued against Skelton, one of themin favor of McCoy, 
returnable to the June Term, 1861, of the Inferior Court; 
another in favor of William D. Luckie, returnable to the 
April Term, 1861, of a Justices’ Court; another in favor of 
James H. Rakestraw, returnable to the same Term; and an- 
other in favor of Richard King, returnable to the same Term 
of thesame Justices’ Court. McCoy’s attachment, returnable 
to the Inferior Court, was levied by serving a summons of 
garnishment on Bailey, April 16th, 1861; and by serving a 
summons of garnishment on Carroll, April 24th, 1861. 
Luckie’s attachment, returnable to the Justices’ Court, was 
levied upon one box, and by serving summons of garnish- 
ment on Bailey and Carroll, April 12th, 1861. 

When the attachments of Rakestraw and King were levied 
does not appear, but they were returned to the April Term, 
1861, of the Justices Court, as levied by serving summons of 
garnishment upon Bailey. To these two last mentioned at- 
tachments, Bailey, the garnishee, answered that he had in his 
possession the aforsesaid note, and delivered up the same to 

the Justices’ Court. The Justices’ Court, on the 30th of July, 
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, 1861, ordered it sold; and it was accordingly sold by the 
Constable on the fourth Saturday in October, 1861. Before 
this sale, to wit, on the 28th of September, 1861, the attor- 





7" neys of McCoy and Luckie gave notice to the Constable not 
—_ to deliver the note or its proceeds, if sold, as these clients 
i | of theirs had superior liens upon it. The Constable, how- 
ef ever, sold the note and delivered it to the purchaser; and 


several months afterwards Carroll paid it off to the purchas- 


y er. : 
Before this, to-wit, on the 24th of June, 1861, Carroll ap- 
peared at the Inferior Court and answered to the summons 


e of garnishment served on him by McCoy, admitting the facts 
- as to the note given to Bailey, and setting up that he had 
- been garnisheed by Luckie, but admitting that McCoy’s 
. garnishment was first served. 


The Inferior Court, upon this answer, gave judgment 


§ against Carroll; and he appealed to the Superior Court, 
f which latter Court, at September Term, 1866, on an agreed 
; state of facts, corresponding substantially with the forego- 
e ing, rendered a similar judgment; to which the counsel for 


f Carroll excepted. 





Froyrp, for plaintiff in error. 


Oxark, for defendant. 


-. > a 


Lumpxin, C. J. 


There is one thing rather singular, Carroll in his deposi- 
tion states, that McCoy’s garnishment was served upon him 
first, Upon this subject he was manifestly in error, as the 
return of service on the different garnishments by the pro- 
per officer, abundantly proves. How he came to fall into 
the mistake, I do not understand; or whether the Court be- 
low put his decision upon this admission, is not stated. But 
we repeat, the tact is otherwise, and he ought to be relieved 
against the liability, if he suffered from the mistake in his 
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deposition. But even if we are wrong as to dates, still we 
think the judgment was erroneous. 

The Justices Court had jurisdiction of the subject, and all 
the parties were notified of the pendency of the proceedings 
there; under the order of this Court, the note was turned 
over to the Constable, and ordered to be sold, and subse- 
quently paid off to the purchaser by Carroll. Under these 
circumstances it was manifestly wrong for the Judge to hold 
him liable to pay the money a second time, and that, too, 
to a creditor whose garnishment was not served until after 
those which were returnable to the Justices Court, upon 
which the note was sold. 





Devry B. Cans, plaintiff in error, vs. ABranaM Burton and 
Urran O. Tarr, defendants in error. 


If one makes a sale of land by deed without warranty, but representing it to be his own, 
and afterwards convey the same land to a bona fide purchaser without notice, the period 
of limitations applicable to an action against him for the fraud is the same as that which 
would apply to an action for the land, to-wit: seven years from the discovery of the fraud 


Equity. Elbert County Superior Court. Decided by 
Judge Wu. M. Reuse. September Term, 1866. 


The controversy in this case was about a strip of land 
claimed by the proprietors of two contiguous tracts, known 
as the Burton and the Ragland tracts. 

For many years prior to 1847, the former was owned by 
the defendant Burton, and the latter by John D. Watkins, 
In that year, Burton conveyed the former tract to Cade, the 
plaintiff, by deed, with the usual warranty. At the end of 
the deed this clanse occurs: 

‘There is a disputed line of boundary between John D, 
‘¢ Watkins and myself, on the west of my tract, running out 
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“from Broad river, which I, the said Burton, exempt and 
“exclude from the warranty, and leave this line to be ad- 
«justed by the said Cade with the said Watkins, without 
“recourse on me.” 

This deed was not recorded till March, 1857. 

The line was never settled between Cade and Watkins, 
neither of them enclosing or otherwise taking exclusive pos- 
session of the disputed land. 

On the 2d day of January, 1855, Watkins conveyed the 
Ragland tract to defendant Burton, andin the deed described 
it as “divided from lands sold by said Abraham Burton to 
“Dury B. Cade by a line agrecd upon and marked by the 
“said John D. Watkins and Abraham Burton before the 
“sale aforesaid to Drury B. Cade, and never reduced to wri- 
“ting, running as follows: ” and then follow bounda- 
ries which give the disputed land to the Ragland tract. 

On the 6th of February, 1855, Burton conveyed the Rag- 
land tract to Tate, the other defendant, with the same de- 
scription as in the last deed. These last two deeds were re- 
corded February 7, 1855. 

In August, 1863, Cade filed his bill setting forth theabove 
facts; that, during the treaty which resulted i in his purchase, 
Burton always represented the disputed land as properly 
belonging to the Burton tract, and the question of boundary 
as open and unsettled ; that he bought trusting to this rep- 
resentation ; that Tate had enclosed and was claiming the 
disputed land ;—and praying that it be decreed to belong to 
plaintiff; or, if Tate was protected by the prior record of 
his deed, that Burton should be decreed to pay aa a the 
value of the land, with rent. 

On the trial, at March Term, 1866, there was evidence in 
support of plaintiff’s allegations; also, that Burton and 
Watkins had agreed upon a line in 1838, giving the dispu- 
ted land to Watkins, and that Tate had cleared and fenced 
the disputed land in the latter part of 1856 and the early 
part of 1857. 

The defendant Burton having, in his answer, relied on the 
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statute of limitations, the Court, on that subject, charged as 
follows : 

“The statute of limitations would run against plaintiff 
from the time that the adverse claim of defendant and the 
alleged fraud of defendant were brought to his notice. Oc- 
casional acts of cutting timber on the disputed land, and 
such like, would not amount to notice; but such acts ag 
fencing and clearing on so large a scale as to attract the 
notice of plaintiff would amount to notice; and if such no- 
tice had been given four years prior to January 19th, 1861, 
(the day from which the statutes of limitations are held to 
have been suspended,) plaintiff is barred.” 

The jury found for defendant. 

Plaintiff moved for a new trial, on the grounds: | 

1. That the verdict was against law and evidence. 

2. That the above charge was erroneous. 

At September Term, 1866, this motion was overruled. 
Plaintiff excepted, and brings up this decision for review. 


AKeErRMAN, for plaintiff in error. 
Marrnews and VanDuzer, for defendants. 
Lumpxriy, C. J. 


That Barton perpetrated a gross fraud upon Cade cannot 
be doubted in this case. Still, Tate is protected, and the 
only question is, when the suit should have been commenced 
by Cade against Burton. We think, by analogy, that the 
period of limitations applicable for the fraud is the same as 
that which would apply to an action for the land, to-wit: 
seven years from the discovery of the fraud; which was 
when Tate commenced clearing the land in dispute in the 
winter of 1856-57. Consequently, the judgment below is 
reversed. 




















NOTE BY THE REPORTER, 


Seventy-one cases are reported in the foregoing pages. Some of the 
early volumes of the Series contain no more—not even as many. See 2 
Kelly ana 4 Ga. 

The cases decided during the period I acted as Reporter, are now all 
in print; consequently, I have had to collect other materials with which 
to give the present volume the bulk of an ordinary law book. 

Fortunately, I am enabled to add an Appendix enriched with several 
able opinions by Judge Ersk1nk, of the United States Courts for the State 
of Georgia, who, at my urgent request, has consented to their appearance 
in this form. 

The great weight and influence of his decisions, and the growing im- 
portance of the Courts over which he presides, render even brief notes of 
his adjudications interesting to the Profession. Accordingly, I expect to 
include in the Appendix, besides his prepared opinions, all such notes as 
he can be induced to furnish. Nothing, however, will appear but what 
has undergone his revision and received his deliberate approval. 


L. E. BLECKLEY. 
March, 1868. 
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APPENDIX. 


- IN THE MATTER of the Oath to be taken by Attorneys 
and Counsellors of the National Courts, wnder the Act of 
Congress of January 24th, 1865. 


Exe parte, William Law, Petitioner. 


An Attorney and Counsellor, duly admitted to practice in a Court of the United States, 
and practicing therein, prior to the late civil war, and who has received and accepted a 
full pardon from the President, and taken the oath of amnesty, may resume his practice in 
said Court without taking the oath prescribed by the Act of Congress, of January 24th, 
1865. Said Act, in its application to such a person, is unconstitutiona land void, 


Motion. In the District Court of the United States, for the 
Southern District of Georgia. Decided by Judge Er- 
skINE. At Savannah. May Term, 1866. 


The facts will be sufficiently stated in the opinion of the 
Court as delivered by— 


Ersxing, J. William Law, Esquire, produced in Court 
satisfactory proof that in the year 1817, he was, by the Cir- 
cuit and District Courts of the United States for the District 
of Georgia, duly admitted to practice as an attorney, proctor, 
solicitor, advocate and counsellor at the bar of said ;Courts, 
respectively ; that he has been, since the year 1859, hitherto, 
attorney or proctor of record in the case of Finigan et. al. 
vs. The Ship Parliament—a cause now depending on the 
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Admiralty side of this Court ; that he has taken the oath of 
Amnesty ; that upon the promulgation by the President of 
the United States, of the Proclamation of May 29, 1865, he 
found himselt within its thirteenth exception ; that he.ap- 
plied to the President for pardon and amnesty under this 
Proclamation ; and that he received a grant of pardon and 
anuinesty, and accepted the same, and has filed in the office 
of the Clerk of this Court an authenticated copy of said ac- 
ceptance. 

Upon these proofs, Mr. Law asked to be allowed to appear 
and be heard in behalf of his clients in said cause, without 
being first required to take and subscribe the oath prescribed 
by the Act of Congress, approved January 24, 1865. 

The petitioner was informed by the Court that this law ot 
Congress was imperative, and could not be pretermitted. 
Thereupon, he submitted to the Court, that the statute was 
repugnant to the Constitution of the United States, and re- 
‘quested permission to show cause against it. This was 
granted, and during the early part of this term the case was 
fully and ably argued by the Petitioner, propria persona, 
by Ex-Gov. Joseph E. Brown, of the Northern District, and 
Thomas E. Lloyd, Esquire, of Savannah. The reply on be- 
half of the Government by Henry S. Fitch, Esquire, United 
States Attorney, to the arguments of these learned counsel, 
was replete with legal scholarship. 

Prefatory to entering upon the examination of the various 
questions regularly discussed, so much of the original Act 
of Congress of July 2, 1862, and its supplement of January 
24, 1865, as is thought essential to an easier comprehending 
of the grave and important inquiries now before the Court, 
may be cited. The original Act is entitled ‘‘ An Act to pre- 
scribe an oath of office, and for other purposes.” It declares 
that, “Hereafter every person elected or appointed to any 
office of honor or profit under the Government of the United 
States, either in the civil, military, or naval departments of 
the public service, excepting the President of the United 
States, shall, before entering upon the duties of such office, 
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and before being entitled to any of the salary or other emolu- 
ments thereof, take and subscribe the following oath or af- 
firmation : 

‘ \ 

“J, A. B., do solemnly swear (or affirm) that I have never voluntarily borne arms against 
the United States since I have been a citizen thereof: that I have voluntarily given no aid, 
countenance, counsel, or encouragement to persons engaged in armed hostility thereto ; 
that Ihave neither sought nor accepted, nor attempted to exercise the functions of an 
office whatever, under any authority or pretended authority in hostility to the Unite 
States; that Ihave not yielded a voluntary support to any pretended government, au- 
thority, power, or constitution within the United States, hostile or inimical thereto. And I 
do further swear (or affirm) that, to the best of my knowledge and ability, I will support 
and defend the Constitution of the United States against all enemies, foreign and domes- 
tic; that I will bear true faith and allegiance to the same; thatI take this obligation 


freely, without any mental reservation or purpose of evasion, and that I will well and faith- 
fally discharge the duties of the office on which I am about to enter, so help me God.” 


And the supplementary Act provides: “That no person 
after the date of this Act shall be admitted to the bar of the 
Supreme Court of the United States, or at any time after 
the fourth of March next, shall be admitted to the bar-of any 
Cireuit or District Court of the United States, or the Court 
of Claims, as an attorney or counsellor of such Court, or 
shall be allowed to appear and be heard in any such Court, 
by virtue of any previous admission, or any special power, 
of attorney, unless he shall have first taken and subscribed 
the oath prescribed in ‘An Act to prescribe an oath of of- 
fice and for other purposes, approved July 2, 1862,’ accord- 
ing to the form and in the manner in said Act provided,” 
ete. 

The point having been made, whether an attorney, or 
counsellor at law, as such, holds a public office or place, or 
is to be regarded as a mere officer of the Court,—and there 
being a diversity of opinion among learned judges on this 
point,—it is proper that the views of this Court should be 
expressed. In Lord Coxn’s time, and prior thereto, an at- 
torney—but not so a counsellor—was, it seems, considered a 
public officer; for he says: “That in an action of debt by 
an attorney for his fees, the defendant shall not wage his 
law, because he is compellable to be his attorney.” Co. Litt. 
295 a. Afterwards, however, Lord Horr (1 Sal., 87) held, 
that he was not compellable to appear for any one, unless he 
takes his fee, or backs the warrant ; and so the law has con- 
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tinued in England to this day. In the following cases: Jn 
the matter of Wood, Hopk. 6; Seymour v. Ellison, 2 Cow., 
13°; Merritt v. Lambert, 10 Paige, 352; Ray v. Birdseye, 5 
Denio, 619; and Watis v. Whittemore, 22, Barb. 246, prac- 
titioners of the law are said to be public officers ; but in the 
first mentioned case only was the question up for decision. 
In the Adm’rs of Byrne v. Adm’rs of Stewart, 3 Dess. 456; 
Leigh's case, 1 Mumf. 458 ; In the matter of the oaths to be 
taken by attorneys and counsellors, 20 Johns, 492; Richard- 
son v. Brooklyn City and Newtown R. L., 22 How., P. R. 
368; and Cohen v. Wright, 22 Cal., 293, they are held not 
to be public officers. And it was remarked by Ptarr, J., in 
20 Johns, 493: “ As attorneys and counsellors they perform 
no public duties on behalf of the government; they execute 
no public trust.” ; 

Having collated and well considered these State authori- 
ties, I am of the opinion that the law is with the negative 
of the question. Nor dolI think that Congress—and it is 
the intention of the National Legislature, as found in the 
statute, that guides this Court—considered them public offi- 
cers. In article one, section six, cl. two of the Constitution, 
it is declared, that “no person holding any office under the 
United States shall be a member of either house during his con- 
tinuance in office.” Has it ever been seriously questioned 
that practicing as an attorney or counsellor in the Federal 
Courts, is inconsistent with holding, at the same time, the 
office of Senator or Representative in Congress? Neither 
was there any statutory prohibition to practicing in any of 
the Federal Courts until the passage of the Act of Congress, 
approved March 3, 1863; and the inhibition is confined to 
the Gowri of Claims. 12 Stats. at Large, 765. See Amend- 
ment to Rule IT. of Supreme Court United States, 2 Wall 
vii. 

Two questions—each of importance in the investigation of 
this case—spring from the preceding conclusion : Whether 
this Court, in admitting Mr. Law to its bar, acted judicially 
or ministerially ? And whether, if hig admission was a jw 
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dicial act, it gave him a property in his profession or office 
of attorney and counsellor ? 

The Constitution ordains that “ the judicial power of the 
United States shall be vested in one Supreme Court, and in 
such inferior Courts as Congress may from time to time ‘or- 
dain and establish.” Art. iii, sect. i. Accordingly, at the 
first session of Congress, an Act was passed “to establish 
the judicial Courts of the United States.” The additional 
courts established by it are the Circuit and District Courts ; 
and notwithstanding these Courts are denominated inferior 
Courts, they are not so considered in the technical use of 
that term. 4 Dall.,11; 5 Cranch, 135; 8 How., 586. The 
District Courts of the United States, under their own proper 
powers, are Courts of law and admiralty. The distinctive 
grades in the legal profession which prevail in England, and 
to a limited extent in some of the courts of this country, 
have no substantial recognition in the Circuit or District 
Courts of the United States; in these the offices of attorney, 
proctor, advocate and counsellor are usually combined in 
one person. The 35th section of the judiciary Act of 1789 
declares “ that in all the Courts of the United States, the 
parties may plead and manage their own causes personally, 
or by the assistance of such counsel or attorneys at law, as 
by the rules of said Courts respectively, shall be permitted 
to manage and conduct causes therein.” 

Directly bearing upon the first of these questions is the 
ease of The Commonwealth ex rel, etc., of Breckenridge v. 
The Judges of the Court of Common Pleas of Cumberland 
County, 1S. & R.,187. A motion was was made for a man- 
damus to be directed to the Judges of that Court, command- 
ing them to proceed to the examination of the relator, and 
if found competent, to admit him to practice in that Court; 
as an attorney, etc. Trtramman, C. J., said, “If it becomes 
a question whether the rules have been complied with, the 
Court must decide. Can this be a ministerial act ?or rather 
can anything be more decidedly judicial? The right of Mr. 
Breckenridge has been judicially decided ; and if he is left 
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without remedy by appeal, he is but in the situation of many 
other persons who have important interests decided in the 
court of common pleas; for many points of great importance 
are decided on motion, in which neither appeal nor writ of 
error lies.” And on p. 195, Yxartus, J., says, “ In the ad. 
mission of an attorney the court acts judicially, not minis- 
terially.” The mandamus was denied. 

The case of McLaughlin v. The District Court, 5 W. & §. 
272, was a motion for a rule to show cause why a mandamns 
should not issue to the district court, commanding it to re. 
store the relator. Roggrs, J., announcing the opinion of the 
court, said: “Itis ruled in Zhe Commonwealth ex rel., &e., 
v. Lhe Judges of the Court of Common Pleas, 1 8. & R. 187, 
that the admission of an attorney by a zourt of common pleas 
is a judicial and not a ministerial act, and for that reason not 
the subject of a mandamus. That case is an authority direct- 
ly adverse to the present applicatiou ; in principle there is 
no conceivable distinction between them. Ifthe admission 
of an attorney tothe bar be a judicial act, by parity of rea: 
soning, his dismission must be judicial also.” 

In the matter of the application of Henry Cooper, 8 Smith, 
67, the first Head. Note is in these words: “In the admis- 
sion of attorneys and counsellors the Supreme Court acts ju- 
dicially. The function is not of an executive character.” 
Sexpon, J., in delivering the opinion of the court, referring 
to ew parte Secombe, 19, How. 13, and to other cases, said: 
“Tf the removal or suspension of an attorney be, as was held 
in these cases, a judicial act, it is difficult to see how the ad- 
mission of an attorney is any the less so; especially when, as 
here, the court in the act of admission is required to pass, 
not only upon the sufficiency of the evidence of certain facts, 
but upon the constitutionality and validity of a statute, and 
thus to exercise the-highest judicial functions ever entrusted 
to a court.” 

The case of Secombe was briefly as follows: “ ‘The supreme 
court of the Territory of Minnesota was empowered by a 
Territorial statute to remove any attorrney for wilful mis 
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conduct. Under this law Mr. Secombe was removed; and 
the order for removal set forth the cause. He presented a 
petition to the Justices of the Supreme Court of the United 
States, praying a mandamus to the supreme court of the 
Territory, commanding it to vacate the order. The prayer 
was denied. And Chief Justice Taney, in giving the unani- 
mous opinion of the Court, said: ‘The removal of the rela- 
tor, therefore, for the cause above mentioned, was the act of 
the Court done in the exercise of a judicial discretion, which 
the law authorized and required it to exercise.” And on 
page 15, he remarks: ‘The Court, it seems, were of opinion 
that no notice was necessary, and proceded withoat it; and, 
whether this decision was erroneous or not, yet it was made 
in the exercise of jndicial authority, where the subject-matter 
was within their jurisdiction, and it cannot therefore be re- 
vised and annulled in this form of proceeding.” See also ex 
parte Burr. 9, Wheat, 529. 

The authorities from which these quotations are taken, are 
in themselves sufficient and conclusive to show, not only that 
theadmission of an attorney, or counsellor, but likewise his 
suspension, or disbarment, is a judicial act or judgment. 
The admission of an attorney, or counsellor, where no fraud 
has been practiced on the Court, gives him the office for life. 
This privilege, franchise, or right to practice ,in the Court, 
has annexed to it the condition that his character shall con- 
tinue fair, and that he will not abuse his office by criminal 
or immoral conduct. As,an attorney, or counsellor, in my 
judgment, does not hold a public office or place, there is no 
forfeiture for nonuser :—for if he chooses to practice his pro- 
fession, he may do so; if not, not; he may withdraw from 
the practice and resume it at pleasure; he may be raised to 
the Bench, as was the petitioner himself,—and where, from 
1829 to 1835, in our highest State judicial tribunal, he pre- 
sided with great learning and honor—and return to the bar 
again. Vide. In the matter of Dormenon, 1 Mar, 129. 
Carthew, 478. 

The second question is, whether the petitioner, by virtue 
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of his admission to the bar of this Court, has a property in 
his profession or office? The case of Zhe Adm’rs of Byrne 
v. The Adm’rs of Stewart, arose on a statute which inhibit- 
ed persons holding certain offices under the State from prae- 
ticing in the courts. Thechancellor, in his opinion, remark- 
ed: “ But the objection of most weight is, that this act, as 
it affects the defendant, will deprive him ofa right which may 
fairly be considered a species of property. It cannot be de- 
nied that a man’s trade or profession is his property, and if 
any lawshould be passed avowedly for the purpose of restrain- 
ing any member of the bar, who is not a public officer, from 
exercising his profession, I should declare such law void.” 
In 20 Johns. R. 492, the court say, that attorneys and coun- 
sellors “exercise a privilege or franchise.” And Ormonp, J., 
in the case of Dorsey, supra,in speaking of the right to prac- 
tice law, asked: “Can it be seriously contended that it is 
not a valuable right, and as deservingeof protection as pro- 
perty ?” 

In the matter of John Buxter, decided at the May Term, 
1865, of the Circuit Court of the United States for the Eas- 
tern District of Tennessee, Triac, J., construing the Act of 
Congress of Januaay 24, 1865, said: “ For if he” [the attor- 
ney] “neglects or refuses to take the prescribed oath, he is as 
effectually deprived of his office and the fees and emoluments 
thereof, as he could be by a forfeiture of the same upon a re- 
gular trial and conviction by due process of law, for the of- 
fences mentioned. These fees and emoluments,” continues 
the judge, “are as much the property of the attorney as any 
choses in action can, in-law, be the property of any other 
citizen; and, being property, the law in question, to the ex- 
tent mentioned, punishes the attorney by a forfeiture of his 
property.” Opinion of the Honorable Connally F. Trice, 
Pamph. p. 10. Memphis, Tenn.,1865. This case and Cohen 
v. Wright, are the only reported cases that I have seen, in 
which this question came regularly before a court. In Cohen 
v. Wright, the Court, Crocker, J., delivering the opinion— 
in which Norton, J., specially concurred—said : “ The right 
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to practice law is valuable to the possessor only. It cannot 
descend or be inherited, bought or sold, conveyed or trans- 
ferred, can be divested and destroyed by mere order of the 
court, is subject to forfeiture by mere loss of moral charac- 
ter on the part of the possessor, and cannot, therefore, in any 
proper sense be deemed ‘property,’ or amount toa ‘contract,’ 
in the Constitutional meaning of those terms.” ; But the courts 
in approaching this conclusion, say: “If the right of the at- 
torney to practice !aw is property, within the clear intent 
and meaning of the constitution, there is much force in the 
position that the statute by depriving him of the right, 
without a judicial investigation, such as is usual in cases of 
that kind, violates this provision. Still it is not so clear as 
to be beyond a doubt, for it can hardly be said that he is 
‘deprived’ of any thing when the law leaves it open to him 
to resume his privileges at any time by taking the oath, a 
failure to do which is his own fault.” In another part of this 
opinion this oath will be transcribed and referred to. 

Comparing the ruling of the United States Circuit Court, 
on this point, with that of the supreme court of California, 
it will be seen that the views of these Courts are opposed; at 
least, there is some diversity of opinion. The former Court 
shows that an illegal result follows, by reason of the Act of 
Congress depriving the attorney of his office. In other 
words, if the attorney will not, or cannot take the oath, the 
statute itself deprives him of the fees and emoluments be-’ 
coming due to him while in possession of his office under the 
sanction of the Court. The latter Court—if my interpreta- 
tion is not erroneous—holds that no unlawful consequence 
follows, because the attorney has no property in his one 
in the constitutional sense of that term. 

That an attorney, or counsellor has a property in his fees 
and emoluments by the common law, or by contract express- 
ed or implied with his client, and legal modes of recovering 
the same, is well established. 1 Bac. Ab. Attorney (F.) 2 
Gr. on Ev. seo. 189: 14;Geo. 87. 


The first division of the last clause of the fifth article of 
19 
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the Amendment to the Constitution of the United States, 
ordains that no person shall “be deprived of life, liber- 
ty or property without due process of law.” This declara- 
tion exhibits a summary of all the antecedent precan- 
tions contained in this article, and it places property in the 
same category with the more exalted blessings of life and 
liberty. Where property is possessed or owned by a person 
under existing laws, or where he has secured to him, by ju- 
dicial authority (as in the case of an attorney or counsellor) 
the right or privilege to acquire and own property by his 
professional skill and industry, (supposing this right or privi- 
lege of future acquisition and ownership is, under the pro- 
vision of the Constitution, property, and therefore, equally 
protected with property over which the owner has prehensi- 
ble power,) then he cannot be deprived of the property, nor 
can the right, privilege, or franchise mentioned be extin- 
guished, by the declaration of Congress, per se. And if he 
has forfeited either, the facts must be ascertained by due pro- 
cess of law, before the judicial tribunals of the country.— 
Vide Murray’s Lessee et al. v. Hoboken Land and Improve- 
ment Company, 18 How. 272. 

Whether, when an attorney or counseller is, by the Court, 
regularly licensed and admitted to practice law, this bestows 
upon him a property in his profession or office, is a question 
so interwoven with nice distinctions, that it is far from being 
easily resolved; but the present inclination of my mind is 
that it is not property, in the sense and import of that word 
or term as used in the Constitution; still, it is a right, privi- 
lege, or species of franchise under the immediate sanction 
and protection of the Court. I do not, however, entertain 
the remotest doubt of the power of Congress, acting within 
the limits of its Constitutional authority, to prescribe by 
law who may be attorneys or counsellors of the national 
Courts, their qualifications, mode of admission, suspension 
and disbarment. 

Setpon, J., in Waynehamer v. The People, 3 Ker., 483, 
gave the following definition of property; ‘ Property is the 
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right of any person to possess, use, enjoy and dispose of a 
thing. The term, although frequently applied to the thing 
itself in strictness means only the rights in relation to it, 
(Bouvier’s Law Dic.; 1 Bla. Com., 188; Webster's Dic.y” 
And, indeed, after a most careful examination of all the au- 
thorities within my reach, I have failed to discover a defini- 
tion of property stripped of the attributes of enjoyment and 
alienation. Grotiws—Book 2, ch. 6, sec. 1, says: The ex- 
clusive right of using and transferring property follows as a 
natural consequence from the perception and admission of 
the right itself. 

The petitioner having brought into Court a charter of full 
pardon and amnesty, granted to him by the President of the 
United States, and filed with the Clerk an authenticated 
copy of his acceptance of the same, urged that this act of 
Executive clemency relieves him from being required, before 
he can appear and be heard as an attorney or counsellor in 
this Court, to take and subscribe the oath prescribed by the 
Act of January 23, 1865, because, as he says, this pardon and 
amnesty has restored him to all the rights subject to forfei- 
ture by reason of his having “voluntarily participated in the 
rebellion.” The Constitution (Art. ii., sec, ii, cl. 1), affirma- 
tively vests in the President of the United States the sole 
power to grant reprieves and pardons, except in cases of im- 
peachment. And the very nature and necessity of such an 
authority in every government, arises from the infirmities 
incident to the administration of human justice. 

In ex parte Wells, 18 How., 307, Mr. Justice Warne, in 
delivering the opinion of the Supreme Court of the United 
States, made use of the following language: “ Without such 
a power of clemency, to be exercised by some department or 
functionary of a government, it would be most imperfect 
and deficient in its political morality, and in the attributes 
of Deity, whose judgments are always tempered with mercy.” 
Mr. Sprep, Attorney-General of the United States, in his 
Opinion of May 1, 1865, elucidates in a masterly manner, the 
Constitutional power of the President to grant pardon and 
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amnesty. And in defining these terms, he says: “ A pardon 
is a remission of guilt; an amnesty is an act of oblivion or 
forgetfulness. They are acts of sovereign mercy and grace, 
flowing from the appropriate organ of the Government.— 
There can be no pardon where there is no actual or imputed 
guilt.—The acceptance of a pardon is the confession of guilt, 
or of the existence of a state of factsfrom which a judgment 
of guilt would follow.” In a subsequent part of the Opinion 
he remarks: “ After a pardon has been accepted it become 
a valid act, and the person receiving it is entit’ed to all its 
benefits.” Afterwards he says: “ Persons who have been 
constantly engaged in rebellion, should know distinctly what 
they are todo, when and how they are to do it, to free them- 
selves from punishment, in whole or in part, or to re-instate 
themselves as before the rebellion.” In 12 Mod. R., 119, it 
is held that ‘“Where a crime is pardoned, all the effects and 
consequences thereof are also discharged.” 

I will not venture to illustrate or expand these citations, 
or to discuss this subject at length, but will bring my re- 
marks to a close in a very few words. Tue language of the 
Act is explicit; and although it applies to a single order of 
persons only, it is gratuitous to say that it was the intention 
of Congress to limit the oath to any particular individual or 
class of this order; the plain words of the Act are, that it 
shall comprehend every attorney or counsellor upon his ad- 
mission to the bar of a national Court, or who had been ad- 
mitted previous to the 4th of March, 1865. Yet the effect 
of the statute is, that while of force, neither pardon nor am- 
nesty avail the petitioner, so as to make him a “new man.” 
4 Bla. Com. 402. 

Was this result—this impossibility—foreknown to Con- 
gress ¢ 

Admit that this statute is of the character contemplated 
by Sir Wirt1am Bracxstone. ‘ But where,”. says that 
author, “some collateral matter arises out of the general 
words and happens to be unreasonable, there the judges are, 
in decency, to conelnde that this consequence was not fore- 
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seen by the parliament, and, therefore, they are at liberty to 
expound the statute by equity, and only guoad hoc disregard 
it.” 1Com. 91. What is said by the Commentator relates 
to the British constitution; but whether such reason alone, 
for setting aside a statute, or any portion of it, would obtain 
in this country, is very questionable. See Irepext, J., in 
Calder v. Bull, 3 Dall., 386; Cochran v. Van Surly, 20 
Wend., 381; Zhe City of Bridgeport v. The Housatonic 
Rail Road Company, 15, Conn., 475; Parker v. Common- 
wealth, 6 Barr, 507. But vide Poss’ case, 2 Pick., 165 ; re- 
marks of Parker, C. J. 

Chancellor .Kenr. (lt Com., 448,) says: “If there be no 
constitutional objections to a statute, itis with us as absolute 
and uncontrollable as laws flowing from the sovereign power 
under any other form of government.” Here we havea 
written Constitution, forming the paramonnt and fundamen- 
tal law of the nation, wherein is designated the powers and 
duties of the national Legislature, as well as of the other 
departments of the government; therefore, it must follow 
as a consequence, that none of the co-ordinate branches can 
infringe the power of any of the others—each division, leg- 
islative, executive, and judicial, must remain confined within 
its own Constitutional limits. 


It was ingeniously argued by one-of the learned counsel, 
ex-Gov. Joseph E. Brown, that this Act imposes a penalty 
which cannot be remitted, and inflicts a punishment beyond 
the reach of Executive clemency. Whether this statute re- 
ally passes the Constitutional boundary, and is subversive of 
the pardoning power of the President, is a question of so 
nice and delicate a nature, that the solution of it would de- 
mand the most profound consideration; but, as the case be- 
fore the Court does not absolutely require this question to 
be resolved, it will not be attempted. See Story on the Con- 
stitution, sec. 1498. 


On the part of the petioner it was contended that the Act. 
of January 24, 1865—(in which the oath of office of July 2, 
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1862, may be, by relation, considered as embodied) ~is in 
the nature of a bill of attainder. 

Bills of attainder are statutes enacted by the supreme leg- 
islative power, pro re nata, inflicting capital penalties, ex 
post facto, without conviction in the regular course of ad- 
ministration through courts of justice. 

But it has been contended in argument that the person or 
persons to be affected must be named in the bill, otherwise 
it is not a statute of this character. Dr. Wooppeson in his 

Vinerian Lectures, 13 Law, Lib. 510, lends a general sub- 
stantiation to this position. He says: “It has been usual 
in times of domestic rebellion to pass acts of parliament in- 
flicting the penalties of attainder on those by name, who 
had levied war against the king, and had fled from justice, 
provided they should not surrender by a day prefixed.” 
Acts of attainder were generally framed in accordance with 
the foregoing extract, but not always so; for there are in the 
statute books, both of England and of Ireland, many statutes 
of attainder wherein whole classes of people, in bulk, were 
attainted, adjudged and convicted of high treason, without 
being named or otherwise legally designated ; and without 
being called, arraigned, or tried: But a distant allusion 
alone to these bills of attainder,—and which, in several ma- 
terial respects, differ from those mentioned by Wooppzson, 
and other writers,—is not sufficient to an understanding of 
the grave question under immediate examination ; therefore, 
so much of such of them as may direct to a legitimate legal 
conclusion, may not inaptly, I think, be transcribed. Ata 
Parliament held at Westminster, the statute of 26 Hen., viii., 
ce 25, 3 Stats. of the Realm, 529, was passed. It is entitled 
“An Act concerning the Attainder of Thomas Fittzgaralde, 
Erle of Gildare.” It attaints first the Earl of high treason 
and deprives him of his estate, title, ete. Sec. II declares, 
“That all such persons which be or heretofore have been 
comforters, partakers, abettors, confederates, and adherents 
unto the said Erle in his said false and traitorons acts and 
purposes, shall, in likewise stand and be attainted, adjudged 
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and convicted of high treason.” By sec. III, it is provided, 
“That the same attainder, judgment, and conviction against 
the said comforters, partakers, abettors, confederates and 
adherents, shall be as strong and effectual inlaw against 
them, and every of them, as though they, and every of them, 
had be (sz¢) specially, singularly and particularly named by 
their proper names and surnames in this said Act.” Sec. 
IV enacts, that as well the said Earl, as other his said 
comforters, abetters, etc., ‘“‘ shall have and suffer execution 
of death for the sameaccordingly.” Sec. VII, provides, that 
the attainder is not to be “hurtful or prejudicial,” if they 
submit by a pre-signified day to the king or his liewtenant. 

This boon is ‘denied in the next bill of attainder against 
Kildare, his uncles, and adherents.- It witl, therefore, be 
cited to show the terrible severity of some of the attainders. 

Some two years subsequent to the enactment of the pre- 
ceding, the 28 Hen., viii, c 18, Jd. 694, was passed. This 
statute is entitled, “An Act concerning the Attainder of 
Thomas Fittzgaralde, and of his V Uncles.” First reciting 
the 26 Hen., viii, ¢ 25, it devlares that, ‘ The said Thomas, 
late Erle of Gyldare, by.whatsoever name or names he be 
called; James Fittzgaralde, Knight; John Fittzgaralde ; 
Richard [Fittzgaralde]; Olyver Fittzgaralde; and Walter 
Fittzgaralde, be attainted, adjudged and convicted of high 
treason;” * * * * and that the said Thomas shall 
loose his title, dignity and estate of Earl of Gyldare. Sec- 
tion II, as in the preceding Act, attaints “all such persons 
which be or heretofore have been comforters, abettors, par- 
takers, confederates or adherents unto the said James Fittz- 
geralde, late Erle, or unto his said uncles, and every of them. 
Section III. “ And be it further enacted, by the authority 
aforesaid, that the same attainder, judgment, and conviction 
against the said comforters, abettors, partakers, confederates 
and adherents, shall be as strong and effectual in lawagainst 
them, and every of them, as though they and every of them, 
had been specially, singularly and particularly named by 
their proper names and surnames in [the] said Act.” See- 
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tion IV. “ And be it further enacted by the authority afore. 
said, that as well the said Thomas, late Erle, James Fittz- 
garalde, Knight: John Fitzgaralde ; Richard Fittzgaralde; 
Olyver Fittzgeralde; and Walter Fittzgaralde, now being 
in the Tower of London, for their said treason, and every of 
them, as the said comforters, abettors, partakers, confeder- 
ates and adherents, and every of them, shall have and suf- 
fer execution of death for the same accordingly,” * * * * 
and shall forfeit their estates, etc. “And that they, and 
every of them, for their said false and traiterous offenses, 
shall loose the benefit, liberation, and privilege of all sanc- 
tuarfes.” 

Shortly after the passing of this attainder—and without 
any trial whatever—the young Kildare and his five rebel 
uncles were hanged at Zyburn. Herbert's Life and Reign 
of Henry the Highth. P. 491. Ed. of 1682. 

In Bishop Burnet’s history of the Reformation, 1—Part 
2—243, ed. of 1825, is printed at length, Parliamentary Roll, 
Act 60, anno regni tricesimo secundo, Henry 8, and this stat- 
ute enacts, inter alia, that Thomas, late Earl of Essex, “ shall 
be and stand by authority of this present parliament, at- 
tainted and convicted of heresy and high treason, and shall 
be adjudged an abominable and detestable traitor, and shall 
have and suffer the pains of death.” He was executed with- 
out more ado. 

The 24th Eliz., ch., 1 Zrish Stats. at Large, 391, attainted 
and convicted James Eustace, late Viscount Baltinglas, and 
his brothers, Edmund, Thomas, Walter, and Richard, of 
high treason ; and by sec. IL., prescribed as follows: ‘That 
as well the said James, and all others the said offenders and 
persons before named, as sucu oTHers who by actual re- 
bellion, and other traitorous practices have committed like 
abominable and detestable treason and rebellion, and have 
died and been slain in their said actual rebellion and 
treasons, or otherwise been, by martial law, executed for the 
same, and every of them, for said abominable and detesta- 
ble treasons, by them and every of them, most abominably 
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and traitorously committed, perpetrated and done against 
your highness,” etc., “shall be, by authority of this present 
parliament, convicted and attainted of high treason. And 
that as many of the said offenders and persons before named, 
as be yet in life, shall and may, at your highness’ will and 
pleasure suffer the pains of death as in cases of high treason,” 
ete. 

Here the living and the dead alike were attainted and 
convicted. Many other acts might be cited, in which de- 
ceased persons were attainted. Let one (and itis the last of the 
kind, I believe,) suffice: The 12 Car., iic, 30, attainted the re- 
mains of the great Lord Protector Cromwett, and others 
who had sat in judgment on Charles the First. And by 
order of the parliament they were taken out of their graves 
and hanged in their shrouds. 1 Pepys Diary, 149. Ed. 1854. 

The foregoing citations are amply sufficient to show 
(among other matters pertinent to this subject) that to con- 
stitute a statute of attainder, it was not necessary to name 
the persons accused, nor to call upon them to appear and 
defend before judgment. 

Other occasional acts of parliament of a kindred nature 
to bills of attainder—but which inflict a punishment milder 
than death—known as bills of pains and penalties, will be 
noticed. Treason itself has, in some instances, been pun- 
ished by these statutes,-as in the case of Lord Monson, Sir 
Arthur Haselrig and others, who had been members of the 
High Court of Justice. 12 Car., ii, c. 11, secs. 38 and 39. 
The 19 Oar., ii., c. 10, adjudged the Earl of Clarendon a 
banished man for life, if he did not return to England within 
a certain period, and surrender himself for trial. The 9 
Geo:, 1, c. 18, 5 Stats. at Large, 477, ordered Bishop Atter- 
bury to depart the realm on, or before, a fixed day; sen- 
tenced him to perpetual exile, and made it felony in him to 
return ; and deprived him of all his offices, dignities, etc. 
This bill was passed, on what was, at the time, a bare sup- 
position, that he was conspiring to bring in the Pretender. 
Of the nature of bills of pains and penalties, and also 
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closely allied to more than one of the acts of attainder 
quoted, are those statutes which despoiled certain portions of 
the people,—and in one memorable instance a whole com. 
munity, in gross,—of their civil rights, without denomi- 
nating by name, or other legal special manner, the pergons 
to be affected, or summoning them to appear and defend, 
The 22 Geo., iii., c. 31, disfranchised all the electors of Crick. 
dale below a certain yearly rental. By the 1 and 2 Geo, 
iv., c. 47. _8 Stats. (U. K.) at Large, 358, the entire body of 
voters of Grampound were deprived of their electoral priy- 
ileges. 

In England a distinction is taken between bills of attain. 
der, and bills of pains and penalties; but when carefally 
noted and compared they will be found akin, and in close 
fellowship; and the following extract will prove the near- 
ness of their identity. While the bill to inflict pains and 
penalties upon John Plunkett, was pending before the Honse 
of Lords, it was ordered by that Honse, that the opinion 
of the judges be asked, “ Whether if John Plunkett shall, 
after the passing of this bill, be indicted for the treasons of 
which he stands charged in this bill, he can plead this actin 
bar of such indictment?” And the judges, through the 
Chief Justice, answered: “ That, if the said bill should pass 
into a law, he may plead the same in bar of such indict- 
ment.” 16 State Trials, 365. If the Act of Congress of 
January 24, 1865, or any part of it, be in the nature of a 
bill of attainder, and as such would effect the petitioner, it 
cannot be deemed any the less so because he is not named 
in it. And like reason would hold good, if it be technically, 
or in the nature of a bill of pains and penalties. Duxr on 
the Constitutional Jurisprudence of the United States, Lect. 
xi. Mr. Justice Story says: “ But in the sense of the Con- 
stitution, it seems, that bills of attainder include bills of 
pains and penalties; for the Supreme Court have said “A 
bill of attainder may affect the life of an individual, or con- 
fiscate his property, or may do both.” Story on the Con- 
stitution, sec., 1338, citing, Fletcher v. Peck, 6 Cranch., 138, 
and 1 Kent, Lect. xix. 
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Whether the Act of January 4, 1865, i is in n the nature of 
a bill of attainder was a point in judgment Jn the case of 
John Gill Shorter, and other attorneys, for leave to practice in 
the Circuit and District Courts of the United States, for the 
District of Alabama, without first complying with the re- 
quirements of sard statute. And Busreen, J., in an opinion 
marked by precision and force, said: “ Does it not in fact 
disfranchise the class of men known as lawyers, under. the 
pain of not taking the oath it prescribes? Is not this the 
logical and necessary consequence of their refusal? Does it 
not disfranchise them when it requires them to take the pre- 
scribed oath, before they can exercise their vocation? Is it 
not an assumption by the legislature of judicial magistracy ? 
Is it not ‘pronouncing upon the guilt of the party without 
any of the common forms and gi narde of trial?” Decision 
of the Honorable Richard Bu sreep. Mobile Register and 
Advertiser, Dec. 17, 1865. 

Bestowing upon this particular question the utmost care 
and solicitude—and with unfeigned regret of my inability 
to discuss it in a manner answerable to its gravity—I cannot 
regard the retrospective part of this oath otherwise than as 
a bill of pains and penalties—possessing the characteristic 
attributes of a bill of attainder, except the death penalty. 
In the arbitrary, technical sense it may not be so called; 
but when it is so plainly observable that by its own inherent 
force it effectuates the destruction of the rights of a large 
order of persons, and is substantially and in effect a bill of 
pains and penalties, I know no other term in our language 
adequate to express it. By operation of the legislative will 
alone, the petitioner is already adjudged—adjudged without 
due process of law; and, although forthcoming, not called 
to trial, according to the general laws of the land; the stat- 
ute affecting his person as directly and accurately, as though 
he were named in its body—disenabling him from appearing 
or being heard, as an attorney or counsellor, at the bar of 
this Court, and thereby depriving him of the right to ac- 
quire and own property, by his professional skill and labor. 
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. . + MER See: 
But if the conclusion at which I have arrived is errone. 


ous, and the retroactive clauses of the oath do not contra- 
vene any portion of the Constitution of the United States 
still he is encompassed by an impassible barrier during the 
remainder of his days, or until these supposed obnoxioy 
clauses of the oath are modified or repealed by Congress, 

The following additional objections were presented: First, 
that the Act of Congress of January 24th, 1865, is a penal 
law. This may be disposed of at once. After a careful 
analysis of this statute, and perceiving, as I apprehend 
the manner in which it necessarily affects the party now be 
fore this Court, it seems clear, on principal and on authority, 
that the several retrospective divisions of the oath are highly 
penal. The following cases are referred to, in support of 
this expression: Letgh’s case; Dorsey's case; In the matty 
of Shorter et. al. ; In thematter of Baxter. Agreeing with 
these authorities, this question may be considered settled, 
so far as this Court is concerned, until such time as the St. 
preme Court of the United States shall have decided it oth- 
erwise. 

The second objection taken was, that the Act is in viola 
tion of so much of the ninth section of the first article of 
the Constitution as declares that no “ ea post facto law shall 
be passed ;” and also that it contravenes that clause of the 
fifth section of the first article of the amendments to the 
Constitution, which prohibits any person from being com 
pelled, in any criminal case, to be a witness against himself, 
or being deprived of life, liberty and property without due 
process of law. 

In the case of Leigh, supra, Mr. Leigh applied to the 
Supreme Court of Appeals of Virginia for admission to its 
bar. But he was met by a statute of that State, requiring 
“every person who shall be appointed to any office or place, 
civil or military, under the commonwealth, shall, in addition 
to the oath now prescribed, take the following oath,” to-wit: 
“That he hath not been engaged ina duel by sending or a¢: 
cepting a challenge to fight a duel, or by fighting a duel, ot 
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ig any other manner in violation of the act ‘entitled an Act 
suppress duelling,’ since the passage thereof ;” and fur- 
ther, that he will not be concerned directly or indirectly in 
sich duel, during his continuance in office. Jd. 485. The 
point for judgment in this case was, whether practitioners 
of the law were public officers? Tucker, J., was of opinion 
that they were. But Roane, J.,and Fremine, CO. J., de- 
vided otherwise. Mr. Leigh was admitted without taking 
the additional oath. The majority of the court, in their 
opinions, animadverted upon the statute in very expressive 
terms. Roann, J., said: “Itisunusally penal, if not tyran- 
uicaly in compelling a party to stipulate upon oath, by the 
3d section, not only in relation to his past conduct, and pres- 
ent resolution, but also for the future state of his mind.” 
And the Chief Justice—after remarking that it was an 
“oath unknown to the laws of the State, or of the United 
States”—adds : “ I cannot but consider it a penal statute, and 
as such must give it a strict interpretation.” 

In the matter of John Dorsey, supra. On the seventh of 
January, 1826, the Legislature of Alabama passed an Act, 
commanding all public officers, and attorneys and counsel- 
lors at law, before entering upon the duties of their offices 
or stations, to take the following oath, to-wit: ‘I do sol- 
emnly swear that I have neither directly or indirectly, given, 
accepted, or knowingly carried a challenge in writing or 
otherwise, to any person or persons (being a citizen of this 
state) to fight in single combat, or otherwise, with any deadly 
weapon, either in, or out of the state, or aided or abetted in 
the same, since the first day of January, 1826 ;” and that he 
will not hereafter give, accept, or knowingly carry a chal 
lenge, ete. ‘ And any attorney or counsellor at law, failing 
or refusing to take the said oath, shall not be permitted to 
practice, as such, in any court of this state.” 

The validity of this Act came regularly before the court, 
and a majority of the members decided the retroactive por- 
tion of the oath to be unconstitutional and void. CoxtrEr, 
C. J., dissented. Gotprawarrr, J., in delivering the opinion, 
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said: “I have given the subject the consideration demanded 
by its importance as a constitutional question, and am con. 
vinced that one part of the oath imposed by the generahag. 
sembly, usually called the duelling act, is inhibited by the 
constitution. As the oath is not divisable, and is, in part, 
unwarranted by the fundamental law, in my opinion, we 
ought not to require it to be administered.” Onyonn, J., 
said: “This is a highly penal law; it excludes, unless its 
terms are complied with, all persons from practicing as attor- 
neys and counsellors at law in the courts of this state.” On 
p- 880, he says: “The tenth section of the bill of rights, 
among other things, provides that no one ‘shall be com- 
pelled to give evidence against himself, nor shall he be de. 
prived of his life, liberty, or property, but by due course of 
law.’ After a patient and mature examination of the mat- 
ter, 1 am of vpinion that the requisitions of the expurgatory 
oath, exacted by this law, offends against this portion of the 
bill of rights.” 

The case of Cohen v. Wright, supra, arose on an Act, 
passed April 25, 1863, by the legislature of California, enti- 
tled “An act to exclude Traitors and Alien Enemies from 
the Courts of Justice in Civil Cases.” The 3d section of the 
Act reads: ‘No attorney at law shall be permitted to prac- 
tice in any court in this state until he shall have taken, and 
filed in the office of the county clerk of the county in which 
the attorney shall reside, the oath prescribed in this act; and 
for every violation of the provisions of this section, the attor- 
ney so offending shall be considered guilty of a misde- 
meanor, and on conviction shall be fined in the sum of one 
thousand dollars.” The following is the form of oath to be 
taken by plaintiffs, defendants, and attorneys, to-wit: “I 
[here insert the name of the plaintiff] do solemnly swear 
that I will support the Constitution of the United States, 
ard the constitution of the state of California; that I will 
bear true faith and allegiance to the Government of the 
United States, any ordinance, resolution, or law of any state, 
or territory, or of any convention or legislature thereof, to 
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the contrary notwithstanding ; that I den not, since the 
(here insert the date of the passage of this act] knowingly 
aided, encouraged, countenanced, or assisted, nor will I here- 
after, in any manner, aid, encourage, countenance or assist 
the so-called Confederate states, or any of them, in their re- 
bellion against the lawful Government of the United States ; 
and this I do without any qualification or mental reserva- 
tion whatsoever.” The first and second clauses of the oath 
state, in plain terms, that the affiant will support the Con- 
stitution of the United States, and the constitution of the 
state of California. “The next clause,” says Mr. Justice 
CrockER, in delivering the opinion of the court, “ that the 
party has not, since the passage of the act, and will not aid, 
encourage, countenance or assist those now in rebellion 
against the United States, is a solemn declaration or pledge ; 
adeclaration that the party has not committed since the 
passage of the law, and a pledge that he will not commit 
any treasonable act against the National Government. So 
far as it is a pledge of future good conduct, it is but express- 
ing in another form that he will support the Constitution, 
and bear true allegiance to the United States, and to that 
extent clearly is not opposed to this section” [ Art. ii, sec. iii] 
“of our state constitution. So far as it is a declaration of 
past conduct, it seems to go beyond the strict letter of the 
constitutional oath, and we have, therefore, had a doubt of 
its validity. It does, however, but carry out the object, de- 
sign, and spirit of the canned oath ; and as it is not 
an unreasonable requirement, being confined to acts since 
the passage of the law, and does not clearly violate the con- 
stitution, we are unwilling to declare it void on a mere 
doubt.” ‘The act,” say the court, toward the close of this 
branch of the cuse, “is not retrospective, as it merely re- 
quires the party to swear that he has not committed any 
treasonable act since its passage. It does not relate to any 
act done before that time.” 

In the matter of Baxter, supra, Trice, J., said: “ Now, 
assuming that Mr. Baxter has been guilty of some one or 
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more of the acts enumerated in the prescribed oath, or rather 
in the daw we are considering, (for the oath, as before stated, 
must be considered as incorporated in the body of the act,) 
the question then arises: Does this law of Congress render 
the act committed punishable in a manner in which it was 
not punishable when it was committed? Does it affect him, 
by way of punishment of the act, either in his person or his 
estate, differently from what it would have done before the 
passage of the law, and ut the time the act was committed? 
If it does, then, under the authorities before cited, it is an 
ex post facto law, and, being repugnant to the Constitution, 
is void.” And in the next paragraph the Judge says: “ But 
this law extends the punishment of the attorney, by virtually 
depriving him of his oftice in the Courts, and thereby for- 
feiting whatever of the emoluments of his profession he may 
be entitled to upon contracts with his clients for services to 
be rendered, or which have been in part performed and not 
yet completed. * * * * And the effect of the law 
being thus penal in its consequences, and punishing the 
attorney for the acts mentioned in the oath, in a manner in 
which they were not punishable, when committed, then, 
tested by the principles laid down in the Cases of Calder y. 
Bull and Fletcher v. Peck, I am constrained to declare that 
the Act in question is opposed to the Constitution of the 
United States, is ex post facto in its operations, and therefore 
not a valid law.” Pamph. 10. 

Bousrexp, J.,in Shorter et. al., supra, declared the Act to be 
“highly penal in its general scope and effect.” The Judge 
also determined it to be ew post facto; and gave the follow- 
ing cogent illustration in support of his decision on this 
point: “One of the clauses in the act of Congress of the 2d 
of July, 1862, and which is embraced in the oath required 
by the act of January 24, 1865, is as follows: ‘That I have 
neither sought, nor accepted, nor attempted to exercise the 
functions of any office whatever, under any authority, or 
pretended authority, in hostility to the United States.’ This 
abjuration is not confined to any period. It covers the life 
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time of the affirmant. Before the 24th of January, 1865, a 
British subject could be admitted to all the rights of citizen- 
ship in the United States by taking the oaths of naturaliza- 
tion. Without being naturalized, he might be admitted to 
the bar of this Court upon complying with the rules of the 
Gourt. But i’, during the period of war between the United 
States and Great Britain, half a century ago, ne had held 
office in the kingdom of which he was a native and was 
then a subject, he could not comply with the requisitions of 
this statute, and could no longer exercise his privilege as a 
member of the bar of this Court. The right acquired by 
his naturalization, and by the rules and orders of the Court, 
would be annulled by a law ew post facto, and for.an act in- 
nocent, or even praiseworthy, when it was done.” 


_ It was likewise the opinion of the Court that the statute 
compelled the party to be a witness against himself. “It is 
unworthy of the great question,” observed the Judge, “ to 
say that a man is not obliged to put himself in the supposed 
dilemma; that all he has to de is not to attempt the prac- 
tice of his profession in the National Courts, and he will not 
run the risk of testifying to his own guilt. This is the merest 
and the shallowest sophistry. If he keep silence, he is 
thereby deprived of a constitutional right; if he speak, he 
becomes a ‘ witness against himself.’ Judgment of condem- 
nation instantly follows the coerced acknowledgment of 
guilt, and an act of the legislature is thus made to take the 
place and exercise the functions of the judicial office. Now, 
if Congress may bring about such a result to aman, is it not 
doing, by indirection, what it is expressly prohibited from 
doing directly ?” 


Concurring in the decision of the United States Circuit 
Court in the case of Baater, and that of the United States 
District Court in Shorter et. al., it might seem unnecessary 
to offer further or other argument on subjects which have 
already been so satisfactorily treated; but as the same ques- 


tions which arose before those tribunals were also discussed 
20 
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here, it is due to counsel that the views of this Court be sig. 


nified ; little, however, can be added. 

In Fletcher v. Peck, 6 Cranch, 138, it was said by the Sno. 
preme Court of the United States that an ew post facto law 
is one which renders an act punishable in a manner in which 
it was not punishable when it was committed. “This defi. 
nition,” says Kent, “is distinguished for its comprehensive 
brevity and precision, and it extends to laws passed after the 
act, and affecting a person by way of punishment of that 
act, either in his person or estate.” 1 Kent, 409. And the 
Supreme Judicial Court of Massachusetts, in Joss’ case, say: 
“Adding a new punishment, or increasing the old. one for 
the same offence, would be ex post facto.” 2 Pick., 165, 
“ Ke post facto laws relate to penal and criminal proceed- 
ings.” 1 Kent,409. Carefully observing the foregoing de- 
finitions, it may be said that an ex post facto law is a retvo- 
active penal or criminal law, and no other. 

The design and object of a law is to regulate conduct, to 
prescribe and fix a rule or guide for it; and, therefore, a 
law attempting to regulate past conduct undoes itself, and 
involves an inconsistency, a contradiction, and an absurdity. 
The attaching of a new or cumulative consequence toa 
past transaction does not regulate it, for a by-gone act is 
beyond the reach of regulation. Sir William Bracxsroyg 
says that all laws should be made “to commence én futuro, 
and be notified before their commencement, which is implied 
in the term ‘ prescribed.’ ” 

There are several clauses, or divisions, in the retrospective 
portion of the oath; the first is as follows: “I do solemnly 
swear (or affirm) that I have never voluntarily borne arms 
against the United States since I have been a citizen there- 
of.” 

If a citizen of the United States, or an alien while he or 
his family and effects are under the protection of the gov- 
ernment, voluntarily bears arms against the United States, 
it is a levying of war against them; and this is treason, the 

heaviest and most atrocious offense known to the law; it is 
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the sum of all crimes, for it is committed against the duty 
of allegiance. 

By observing this clause, it cannot butbe noticed that, 
although it is couched in negative language, it nevertheles 
implies, affirmatively, that the party taking the oath may 
have borne arms against the United States within the period 
during which he has been a citizen. He does not swear posis 
tively that he has not borne arms against the United States 
since he has been a citizen thereof; but, on the contrary, his 
oath is pregnant with the admission that he has; and so, by 
implication, he inculpates himself, and at the same moment 
exculpates himself by testifying that he did not commit it 
voluntarily ; and thus, the facts and the law being blended, 
he swears to matter of law, or rather to a conclusion of 
law. 

It is a well settled rule, and knows no exception, that an 
act done from compulsion or necessity is not a crime; but 
the degree of necessity that will excuse is often, however, a 
nice matter to decide. espublica v. McCarty, 2 Dall., 85, 
United States v. Vigol, id. 346. 1 Russ. on Crimes, 664; 
665; 1 Bishop on Criminal Law, secs. 441 to 448. Allison 
Crim. Law, 627, 673; 1 Hume Crim. Law, 50, 51. Zhe Argo, 
1 Gall. 150,157. The New York, 3 Wheat. 59. 

It is in evidence, as has been seen, that Mr. Law, the pe- 
titioner, fell within the 13th exception of the Proclamation 
of May 29th, 1865, and that he received and accepted a 
grant of pardon and amnesty from the President of the 
United States. This grant was inspected by the Court and 
declared to be a valid act, and that the recipient ought to 
have the full legal benefit of it. 

Now, if this pardon, in addition to absolving the offence, 
also restores to him property, not judicially condemned to 
, the United States, by parity of principle, it likewise restores 
tohim his property, or right of property, in the fees and 
other emoluments accruing to him for professional services 
as an attorney, proctor, &c. 

Suppose a member of the bar were indicted for treason, 
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because of his having levied war against the United States, 
and he brings into the Circuit Court before which he stands 
charged a pardon for the offence, and he pleads it in bar, or 
by other proper mode presents it for judgment on arraign- 
ment or during trial ; or after verdict, in arrest of judgment; 
or after judgment, in bar of execution ; and his plea or mo- 
tion is allowed, and he goes without day, is not this the end? 
By this, are not all the effects and consequences of the crime 
discharged, and the party become a “new man ”? 

Bat, notwithstanding the accused has the benefit of the 
pardon adjudged to him by the Court, yet he cannot be per- 
mitted to appear and be heard in any Federal Court, unless 
he shall have taken and subscribed an oath, (which oath is 
already quoted,) the first clause, as already mention¢ d, is, in 
substance, that he has never voluntarily borne arms against 
the nation since he has been a citizen thereof. In this clause, 
as is perceived, is inclosed the fact that he did not volunta- 
rily commit the very offence for which he stood indicted, or 
was arraigned, or tried, or adjudged, and which particular 
offence he himself, in open Court, by his plea, confessed he 
had committed voluntarily. 

Surely the exacting of this oath is a punishment ;—it 
effectually disenables all who have done any of the acts 
mentioned in the oath, though they have reveived and ac- 
cepted a full pardon and amnesty for the offences ; it is not 
a@mere temporary suspension from the practice, but a dis- 
barment—a perpetual exclusion from the national Courts, 
The Act punishes the party in a manner in which he was 
not punishable when the act was committed, and in a man- 
ner not corformable to the fundamental law of the land. 
The requirement of this oath brings its retrospective clauses 
directly within the ruling in Joss’ case: “Adding a new 
punishment,” said the Court, “or increasing an old one for | 
the same offence, would be ex post facto.” 

Applying the principles advanced in the case supposed to 
this of the petitioner, the same results will be obtained. 

In these remarks, I have touched upon the first clause 
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only—giving but one example—but, on examination of the 
others, it will be found that the same peculiarities pervade 
them as are inherent in the first, and that like results flow 
from them. 

It may not be wholly foreign to notice the fact that, if the 
party required to take the oath be a native citizen of the 
United States, every word of the retrospective part of the 
oath would affect every hour of his past life. 2 Kent, 258 
note. 4 Bla.Com., 23; Boyd v. Banta, Coxe, 266; 1 Russ. 
on Crimes, 1 to 10; 1 Bishop on Orim. Law, sec. 460, 461, 
3d Ed. 

Recurring briefly to the cases of Leigh, and Dorsey, and 
Cohen v. Wright,, it will be seen that in Leigh’s case the 
law only required the attorney to swear that he had not 
transgressed the statute “since the passage thereof.” Not- 
withstanding this oath may, perhaps, on strict construction, 
be deemed prospective, yet it was censured in strong lan- 
guage by a majority of the court. 

In Dorsey’s case, the oath to be taken was, not that the 
party had not violated the provisions of the statute since its 
enactment, but from a period prior thereto. As already ob- 
served, a majority of the court decided the retroactive por- 
tion of this oath to be unconstitutional and void. 

In Cohen v. Wright, the court expressed some doubt as to 
the validity of the oath (quoted in full in the former part of 
this opinion) “so far as it was a declaration of past conduct.” 
But, it remarked: “The Act is not retrospective as it merely 
requires the party to swear that he has not committed any 
treasonable act s¢nce its passage.” ~And near the close of the 
opinion it was said: “The law warned him what the result 
would be, and although it may be severe, it is a consequence 
of his own voluntary violation of the fundamental rights of 
society.” : 

To require a person, under any circumstances, to take an 
oath of innocence of crime, even when he had warning by a 
pre-ordained law—and warning, it is said, is the end of pun- 
ishment—is a rigid exaction. Yet it was cautiously obser v- 
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ed by the court, in the case last vited, in speaking of the oath 
before it, that “it seemed to go beyond the strict letter of the 
constitutional oath, * * * It however, does but carry 
out the object, design and spirit of the constitutional oath; 
and as it is not an unreasonable requirement, being confined 
to acts since the passage of the law, and does not clearly vio- 
late the constitution, we are unwilling to declare it void on 
a mere doubt.” 

But the particular question now before this Court, is of 
still greater importance, because the oath of expurgation re- 
quired by the Act of Congress, approved January 24, 1865, 
goes back and searches the conscience of the petitioner, who is 
a native citizen, born in 1791, during the whole course of his 
life—retroacting upon him for a period little less than three- 
quarters of a century anterior to its passage by Congress. 

That the imposing of the retrospective portions of this 
oath is virtually compulsory, and effectually punitive, can- 
not, in my judgment, be denied. It makes the party swear 
to a life long innocence, and to testify against himself; and 
herein it is also an infraction of the fundamental law of the 
land. 

And while preparing this opinion, I have not been un- 
mindful of the magnitude, nay, awfulness of the responsi- 
bility which devolves upon a Court in pronouncing against 
even a part of a solemn Act of the Congress of the United 


States. 
JUDGMENT. 


Upon argument had on said motion of the petitioner, Mr. 
Law, and after full consideration of the matters of fact and 
of law involved, it is ordered and adjudged by the Court, 
that the Act of Congress, approved January twenty-fourth, 
eighteen hundred and sixty-five—so far as it was intended 
to apply to this case—is repugnant to thé Constitution of the 
United States. 

Motion granted. 
Savannah, May 31st, 1866. 
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The State of Georgia va. James Atkins, Collector, etc. 








Tue State or GroraiA, Comp’t, vs James Arxtna, Col., ete. 
Def’t. 


1, A State may sue ina Circuit Court. Where a State is plaintiff the jurisdiction of the 
Supreme Court is not exclusive. 

2, A Circuit Court, asa Court of Eqnity, may, by injunction, prevent a Revenue officer 
from collecting an assessment of tax not warranted by law. 

$, The term “Corporation,” as used in the Acts of Congress touching internal revenue» 
does not include a State; consequently, the income of the State of Georgia from the 
Western & Atlantic Railroad, property owned, controlled and managed by that State» 
hag not been made, by law, asubject of taxation 


In Equity. In the District Court for the Northern District. 
Application for injunction. Decided by Judge Ersxinz, 
1866. 


Erskine, J.—This is a bill in chancery, filed in this Court 
by the State of Georgia, against James Atkins, the de- 
fendant, collector of the fourth collection district of 
this State, under the Internal. Revenue laws of the Uni- 
ted States, praying that a writ of injunction may be 
granted to restrain the defendant from further proceed- 
ing in the collection of the sum of six thousand and 
four dollars and fifty-six cents, claimed to be due to the 
United States, under the 103d section of said laws, by the 
Western and Atlantic Railroad, and which railroad, the bill 
alleges, is the property of the State of Georgia exclusively, 
and that the entire nett income of this railroad forms a part 
of the revenue of the State, and is applied to the support of 
its government; and that the Superintendent is the mere 
agent of the State, and has no authority over the road or its 
income which is not specifically given to him by the Act of 
the State. The following portion of the bill, showing its 
general scope and object, may be cited’ at length: “And 
your orator further complains, and says, heretofore, on the 
tenth day of May, eighteen hundred and sixty six, the said 
James Atkins, Collector of the Internal Revenue of the 
United States, as aforesaid, gave notice to Campbell Wallace, 
the Superintendent of said railroad, that he, the said Super- 
intendent, should pay to him, the said Collector, the sum of 
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six thousand and four dollars and fifty-six cents, (6,004 56,) 
the said sum being demanded as revenue tax of the United 
States on six hundred and forty-thousand one hundred and 
eighty-two dollars and forty-nine cents, gross earnings of 
said road for five months and two days, to the twenty-eighth 
day of February, eighteen hundred and sixty-six ; and that 
should he, the said Superintendent, fail to make said pay- 
ment by the twentieth day of May following, that he, the 
said Collector, would issue and have levied upon said rail- 
road and its property, a distress warrant for said amount 
with ten per cent. added thereto.” 

The defendant demurred to the whole bill. This admits 
all the facts in the bill that are well pleaded. 

The several questions which arose and were involved in the 
case were argued, by Messrs. Law and Jackson for the com- 
plainant, and by Mr. Fitch, United States District Attorney, 
on behalf of Mr. Atkins, the Collector. 

From the view which I take of this suit, it will not be 
necessary to pass upon more than two of the questions dis- 
cussed. 

The first matter for inquiry is that of jurisdiction. The 
District Court of the United States for the Northern District 
of Georgia has—by the Act of Congress approved August 
11th, 1848, 9 Statutes at Large, 280—annexed to it the 
powers of a Circuit Court. The Circuit Courts of the United 
States are courts of special and limited jurisdiction, deriving 
all their powers from the Constitution and the Acts of Con- 
gress. 

I will briefly endeavor to ascertain whether this Court has 
jurisdiction of the parties. 

In the case of The State of Lennsylvania v. The Wheel- 
ing & Belmont Bridge Co., 13 How. 516, it was asserted in 
explicit language, by Mr. Justice McLean, who delivered 
the opinion of the Court, and also by Mr. Chief Justice 

Taney, in his dissenting opinion, that the suit might have 
been instituted in the Circuit Court for the Western District 
of Pennsylvania, instead of originally presenting it to the 
























| 


rt oS h6™| 


cos Jaa } 


co 


a 


ss _——-_  @@ @atje set Om,hUlC(<ir rl hl re Ol @ », 














OF THE UNITED STATES FOR GEORGIA. 317 


The State of Georgia, vs. James Atkins, Collector, etc. 











Supreme Court. And as to the controversy.—The first 
part of the second section of the Act of March 2d, 1833, 
provides, “That the jurisdiction of the Circuit Courts of 
the United States shall extend to att cases in law and equity, 
arising under the revenue laws of the United States, for 
which other provisions are not already made by law.” It 
will be observed that the jurisdiction here conferred by 
Congress does not depend upon the amount in dispute, or 
upon the citizenship of the parties. 

The case of Cutting et. al. vs. Shook, Assessor, and Gilbert, 
Collector, of the 32d collection district of the city of New 
York, was a suit in chancery, instituted by the complainants 
in the Circuit Court’ of the United States for the Southern 
District of New York, for themselves, as well as all others 
in interest, who might come in, etc., against the defendants, 
to enjoin the assessment and collection of a tax claimed by 
these officers to be due to the United States under the 99th 
section of the National Internal Revenue laws, for bonds, 
stocks, ete., bought and sold by complainants, as licensed 
brokers and bankers. Because, among other things, of the 
joinder of improper parties, the injunction was denied by the 
Court, and the parties left to their remedy at law. But Mr- 
Justice Netson, in delivering the opinion, said: “The se- 
cond section of the Act of Congress, of March 2, 1833, 
known as the Force Act, confers jurisdiction in express 
terms, and which has been applied to this Act by its fiftieth 
section. And jurisdiction had previously, and has since, 
been upheld and exercised upon general principles of equity 
jurisprudence. (9 Wh., 739, 903; 16 How., 369; 18 4%, 
331; 1 Black, 436.)” Pamph.—containing argument of Mr. 
Courtney, United States District Attorney, in behalf of the 
defendants, and the decision of Judge Netson—p. 27, New 
York, 1865. 

The preceding extract is a direct authority on the question 
under immediate consideration; and, for myself, I entertain 
no doubt whatever of the jurisdiction or power of this 
Court, if the tax sought to be collected is illegal—unwar- 
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ranted by the Act of Congress—to interpose, by writ of in- 
junction, and arrest the threatened invasion of the property 
of the complainant. 

One other question only, need be the subject of examina- 
tion, and that is, whether, under the Internal Revenue laws, 
it was the intention of Congress that a duty or tax should 
be collected out of property owned, controlled and managed 
solely by a State: for it is admitted in the pleadings that 
the Western & Atlantic Railroad is the property of the State 
of Georgia exclusively, and that the nett income arising 
from the road is revenue applied to the support of the goy- 
ernment of the State. Section 103 of the Act of Congress 
of June 30, 1864, as amended by that of March 3, 1865, de- 
clares “that every person, firm, company, or corporation, 
owning or possessing, or having the care, or management of 
any railroad, canal, steamboat, ship,” etc., “ engaged, or em- 
ployed in the business of transporting passengers, or pro- 
perty for hire, or in transporting the mails of the United 
States, * * * * ghall be subject to and pay a duty of 
two and one-half per centum upon the gross receipts of such 
railroad, canal, steamboat, ship,” ete. The question nar- 
rowed to a point is this: Does the word or term “ corpora- 
tion,” for the purposes of this Act, and as herein used, in- 
clude the term “State?” The United States are formed of 
a number of States, or Commonwealths, united together, 
and. these constitute one General Government. The State 
of Georgia is an integral and indissoluble part of the United 
States; but it is nevertheless, in the meaning of public law, 
a State. When the term “ corporation” is applied to a Na- 
tion or a State, it is employed in its most extensive signifi- 
cation; and thus used, the United States, and the several 


States, or Commonwealths, composing the Union, may be » 


termed “corporations.” But when the term “ corporation” 
is directed or refers to those artificial persons—bodies cor- 
porate or politic—instituted for the promotion and advance- 
ment of religion, learning or commerce, and for various 
other objects—public or private—where charity, industry, 
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skill, and speculation, can be freely and advantageously em- 
ployed, and which owe their existence, name, powers, and 
duration to a government, it is used in its ordinary, and—to 
the common understanding—explicit sense. 

Is the former or the latter application of the term the 
fair and legitimate one intended by the Act ? 

Now, in order to arrive at the intention of the law-giver, 
the whole and every part of the statute should be consid- 
ered in determining the meaning of any of its parts; taking 
the words to be understood in that sense in which they are 
generally used by those for whom the law was intended, and 
discarding all subtle and strained construction for the pur- 
pose of limiting ér extending their operation or import. In 
the case of Afartin v. Hunier’s Lessee, 1 Wheat., 326, Mr. 
Justice Story, in delivering the opinion of the Court, said 
that “words are to be taken in their natural and obvious 
sense, and not in a sense unreasonably restricted or enlarged.” 
And in Dunn v. Feid, 10 Peters, 524, it was remarked by 
Mr. Justice McLxan, in pronouncing the decision of the 
Court, that “cases may be found where courts have con- 
strued a statute most liberally to effectuate the remedy, but 
where the language of the act is explicit, there is great dan- 
ger in departing from the words used, to give an effect to 
the law which may be supposed to have been designed by 
the Legislature.” Iam of the opinion that Congress inten- 
ded the term “ corporation,” as used in this Act, to be under- 
stood in its general, obvious and natural meaning; and, 
therefore, it does not include the term “ State.” And, so far 
as my limited researches go, I am unable to discover a single 
case in the Supreme Court, or in any of the Circuit or Dis- 
trict Courts of the United States, wherein it has been deci- 
ded that the term “ corporation ”—body corporate or politic 
—when used in a statute, includes a “ State,” or where the 
one term is used as a synonym for the other. 

It is therefore ordered that the demurrer be overruled ; 
and that the writ of injunction issue in accordance with the 
prayer of the complainant, upon giving bond in the sum of 
thirty thousand dollars. 
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Ann V. Marti, a citizen of Mississippi, vs. THe Bartow 
Inon Works. 


[1.] Conciseness in pleading recommended: verboseness, as well as curious and refined 
subtleties, condemned. 

Brief form given for a general demurrer. 

The office of a general, and also that of a special demurrer, stated. 

Certainty and particularity requisite in a special demurrer. 

[2.] Duplicity vitiates a plea; but, at Common Law, this defect can be taken advantage of 
by special demurrer only, which must point out, specifically, wherein the duplicity con- 
sists. 

[8.] It seems to be the settled law of Georgia that, to an action on what is commonly 
known as a sealed note, or single bill, the defendant may plead either a total or (by 
Statute) a partial failure of consideration ; and this rule of the local law will be applied 
in the Unived States Courts sitting in Georgia, and acting upon an instrument made and 
to be performed in that State. 

[4.] A total failure of consideration is not set out bya plea which alleges merely that the 
note sued upon was given for the hire of negro men claimed by the plaintiff, at the time 
of the hiring, as slaves; whereas, at that \ime they were, in fact, free, having been s0 
declared by the laws of the United States and the Proclamations of the President. These 
facts gre not sufficient to make a failure of consideration, because, even admitting the 
negroes to have been free, they may first have hired themselves to the plaintiff, and, by 
their gonsent, she may have transferred their labor to the defendant ; or the plaintiff may 
have acted as their agent in making the contract of hiring with the defendant, and may 
have taken the note payable to herself in trust for them. 

[5.] It was no violation of the laws of the United States, or of the President’s Proclama- 
tions, for the plaintiff to hire negro men to the defendant in Georgia in January, 1864. 
[6.] Certainty to a common intent suffices in a plea in bar; and if formal faults exist, they 

must be pointed out by special demurrer. 

[7.] Where several pleas in bar are pleaded, each must stand upon its own merits, and the 
construction of one will not be aided by reference to another. 

[8.] No action can be maintained on a contract, the consideration of which is either wicked 
in itself or prohibited by law. 

|9.] A stipulation in a contract for the hire of negroes, that the hirer was to remove 
them and keep them removed from territory within the lines of the Federal army, 
with the design of preventing their liberation from their former state of servitude, 
was in contravention of the settled policy of the United States in January, 1864; and 
this stipulation so vitiated the contract that no recovery for hire could be had 
upon it. 

[10.] A judgment for money cannot be rendered in this Court on a contract payable, by 
agreement of the parties, in ‘‘ Confederate Treasury notes.”’ 

[11.] If ademurrer to a plea in bar of the whole cause of action be overruled, the 
proper judgment is Nil Capiat; or, if the plea go to a part only of the cause of ac 
tion, and demurrer to it be overruled, the like judgment, as to such part, must be 
rendered. 


Demurrer to Pleas. In the District Court of the North- 
ern District. Decided by Judge Exsxinz. September 
Term, 1867. : 


Erskine, J. This is an action of debt brought by the 
plaintiff against the defendant on a sealed instrument, of 
which the following is a copy: 
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«$3,000. On or before the 25th day of December next, 
[ promise to pay Ann V. Martin, or order, three thousand 
dollars, for value received, as witness my hand and seal. 
Allatoona, January 6th, 1864. 
[Signed] T. J. HIGHTOWER, [L.§.] 
Supt. Bartow Iron Works.” 


To this action defendant pleaded nine pleas. The first 
was withdrawn. Replications were filed to the fifth and 
sixth, and issue joined. Special demurrers—several of 
which contained substantial objections also—were put in to 
the second, third, fourth, seventh, eighth and ninth pleas. 

Defendant, in his second plea, alleges a total failure of 
consideration, and sets up affirmatively that the promise 
was made to the plaintiff in consideration of the hire of 
twenty negro men to work for defendant at the Iron Works 
in Bartow county, Georgia, for the year 1864, and that it 
was agreed, as a part of the contract of hiring, that if the 
Federal army approached near said county, defendant was 
to remove these hired men and their families, at the expense 
of plaintiff, and that no hire should be paid for the time 
lost by reason of said removal. Defendant then avers that 
the contingency thus provided for happened, and that he 
removed them to Macon, Georgia, and that there they were 
taken possession of by the authorities of the so-called Con- 
federate States, and that he received no hire nor other ben- 
efit from their services. 

The third plea alleges a partial failure of consideration ; 
but it is in all other respects substantially like the preceding 
one. 

The demurrer to the second plea presents the following 
objections: That the plea is double in this, that it contains 
several distinct matters of defenee, and that plaintiff cannot 
take or offer any certain issue upon said plea. Also, that 
defendant attempts to set up and plead a failure of consid- 
eration, and that the matters therein contained, in mauner 
and form as therein pleaded, are not sufficient in law to show 
a failure of consideration, and that plaintiff is not, by law, 
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bound to answer the same. Then follows the usual, but 
(I apprehend) useless formula, that the plea is inartificially 
pleaded, and is in other respects uncertain. 

The objections taken in the demurrer tothe third plea are 
in language similar, and are stated substantially in like 
manner as those to the second plea. 

Before giving the opinion of the Court on the legal suff- 
ciency or insufficiency of the pleadings in this case, I trust] 
may not be deemed obtrusive by the bar if I state, briefly, 
that the long and verbose manner in which pleadings are 
frequently drawn is unnecessarily laborious to the draftsman 
and fatiguing to the reader. Take, for example, the prece- 
dent tor a general demurrer, as printed in the earlier editions 
of Chitty, and in other works on pleading, and it will be 
found attenuated to some dozen or fifteen lines, whereas, it 
would be as sufficient by the rules of good pleading, as un- 
derstood by the fathers of the law, and equally as intelligi- 
ble, if set forth in two or three. A general demurrer in the 
following form would, I apprehend, be sufficient in the case 
under consideration : 

Ann VY. Martin 

vs. 
The Bartow Iron Works. 

And the plaintiff, by her attorneys, Hammond, Mynatt 
and Welborn, says that the second, third, fouri.!, seventh, 
eighth and ninth pleas are not sufficient in law. 

Vide Stephens on Pleading, 44-—8th American edition. 

And I will here take occasion to repeat, concisely, what I 
said more at large in the case of Scott, Zerago & Co. vs The 
Planters’ and Mechanics’ Bank, that, while I have the honor 
to preside in this Court, I will discourage, nay, discounte- 
nance, all the delicately cunning and curious devices that 
have crept into the science of pleading. 

The law, says Lord Coxx, “speaketh by good pleading,” 
and the day has arrived when this wise axiom of that great 
master of the common law is to be interpreted liberally. 
This is an age of progress and utilitarianism in law as in 



































ot] 
tic 


—e «5 


—__ > otf ot 








OF THE UNITED STATES FOR GEORGIA. 323 


Ann V. Martin vs. The Bartow Iron Works. 








other sciences, and it is therefore high time that the subtle 
ties, verbosities and useless disputations of the ancient 
pleader give way to common sense and common reason. 

A general demurrer enables the party to assail every sub- 
stantial imperfection in the pleadings of the opposite side 
without particularizing any of them in his demurrer; but 
if he thinks proper to point out the faults, this does not 
vitiate it. 

A special demurrer goes to the structure merely, and not 
to the substance, and it must distinctly and particularly 
specify wherein the defect lies ; and, indeed, the statutes 27, 
Eliz., and 4 and 5 Anne, as it is said, oblige the party de- 
murring to lay, as it were, his finger on the very point, oth- 
erwise the demurrer may not be noticed. Salk. 219—Wils. 
219—Snyder v. Cray, 4 Johns, R. 428. 

When a party demurs specially, he may, in argument, at- 
tack substantial errors. 

The first point made in the demurrer to the second plea 
is, that it “is double, in this, that it contains several distinct 
matters of defence; and, also, that said plaintiff cannot take 
or offer any certain issue upon said second plea.” It is an 
ancient and well settled rule that, if a pleading be double, 
it is bad on special demurrer; but the imperfection must, as 
we have seen, be pointed out in the demurrer. It is not 
sufficient + say that the plea is double, or that it contains 
two or several distinct matters, but the pleader must specially 
show wherein the duplicity consists; (1 Tidd. Pr. 694) for, by 
pointing out the fault, the adverse party may amend, if he 
choose, or demand the judgment of the Court on its suffi- 
ciency. 

The objection for doubleness taken to the second plea has, 
and in like manner, been also taken to the third. This mak- 
ing the law equally applicable to the one as to the other, 
both may be passed upon together. Has the plaintiff, in 
this part or division of the demurrers to these pleas, or to 
either of them, come within the letter or spirit of the rule 
laid down? I think not. No duplicity—if there be any in 
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one or both of these pleas—has been pointed out in the de. 
murrer or disclosed in the argument. 

Another objection—and it goes to the substance—is taken 
to the second and third pleas, namely: that defendant has 
attempted to set up in the second a total failure of consid. 
eration, and in the third a partial failure. And Mr. Mynatt, 
in his argument, contended that neither of these defences 
could be pleaded to a specialty. Such, doubtless, is the rule 
of the common law, as generally understood in England; 
but with us it has, in several of the States, been changed, 
or modified, by statutes; while in others, learned Courts 
have, in a greater or less degree, relaxed this rigid rule, that 
substantial justice may be done speedily and with as little 
technical litigation as possible, and without circuity of ac 
tion. 

Whether the writing sued on in this action has all the at- 
tributes of the specialty of the common law, is not a ques- 
tion directly before the Court for determination. The wri- 
ting was executed in Georgia, and the contract was to be 
performed here; and the instrument being of a peculiar 
_ character, and not strictly speaking commercial paper, gov- 
erned by the law merchant—though the promise is absolute, 
payable to order, and the sum certain—it ought to be given 
effect to and adjudged agreeably to the”local law, and the 
construction given to such instruments by the local tribu- 
nals. Swift v. Tyson 16, Peters 1. 

The distinction between specialties and simple contracts 
should be carefully preserved by the Courts when the dig- 
nity of those contracts has not been interfered with by leg- 
islative enactments ; for, in the payment ot debts of deceased 
persons, and in other cases, the common law makes a dis- 
tinction; but by the 25th section of Act of 1799, Cobb’s 
Digest 1135, promissory notes and other liquidated demands 
are made of equal dignity with bonds and other specialties. 
The Act of December 26, 1836, 7d. 490, enables defendants 
to give in evidence a partial failure of consideration upon 
any contract, provided that it be pleaded only in such cases 








Heres est CO FS) cot 


— > rt 





— 








OF THE UNITED STATES FOR GEORGIA. 325 


Ann Y. Martin vs. The Bartow Iron Works, 








and under such circumstances, and between such parties as 
would now allow and admit the plea of total failure of con- 
sideration. 

Albertson et. al vs. Halloway for use, ete., 16 Ga., 377, 
was a suit on an instrument, in nearly every respect, like 
this. The defendant pleaded, among other defences, a par- 
tial failure of consideration. Plaintiff objected on the 
ground that no fraud or illegality was alleged in the con- 
tract, the same being under seal. The Court below sustained 
the objection. A writ of error was taken, and the case, 
went to the Supreme Court of the State, and it re- 
versed the judgment. The opinion of the Court was de- 
livered by Starnes, J., who, after commenting on the anom- 
alous status of the instrument, used the following language: 
“Yet,” said the Judge, “ we know that the rule we have 
been considering, has not been applied to ordinary promis- 
sory notes, but that it has been the immemorial practice in 
our State to allow pleas of total failure of consideration (and 
of partial failure since the Act of 1836) to suits on such 
notes.” 

From this it would seem to be the settled law of this State, 
that total as well as partial failure of consideration affords 
a good defence to writings, which are commonly known as 
sealed notes or single bills. And I can see no sound reason 
why matters which destroy the demand, as well as those 
which go to diminish it, may not be pleaded in defence of 
this action. 

Withers vs. Green, 9 How. Action of debt on a single 
bill. This cause was brought by writ of error from the 
Cirenit Court of the United States for the Southern District 
of Alabama, to the Supreme Court. The law of that State 
places bonds, or any writing under seal, on the footing of 
promissory notes, and allows defendants, by special plea, to 
impeach, or go into the consideration of such in the same 
manner as if the writing had not been sealed. The opinion 
of the Supreme Court was pronounced by Mr. Justice Dan- 
en, Wes after reviewing the English and American cases, 
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showing a relaxation of the old rule, and allowing the de. 
fendant to obtain justice in this way instead of driving him 
to across action, said: “ But, however, ,the rule laid down 
by the Courts of England, should be understood, it has 
repeatedly been decided by learned and able judges in ony 
country, when acting, too, not in virtue of a statutory ji. 
cense or provision, but upon the principles of justice and 
convenience, and with a view of preventing litigation and 
expense, that when fraud has occurred in obtaining, or jn 
the performance of contracts, or when there has been a fail. 
ure of consideration, total or partial, or a breach of war. 
ranty, fraudulent or otherwise, all or any of these facts may 
be relied on in defence by a party when sued upon contraets, 
and that he shall not be driven to assert them, either for pro- 
tection or as a ground of compensation, in a cross action.” 
The doctrine here enunciated was approved in Van Buren 
v. Diggs, 11, How. 461; and again in Winder v. Caldwell, 
14, Id. 434. 

The demurrers to the second and third pleas are overruled. 

The fourth plea states that the consideration for the prou- 
ise has entirely failed, in this, that the note was given for 
the hire of twenty negro men, claimed by the plaintiff at 
the time of the said hiring as slaves, but were in fact free, 
having been so declared by the laws of the United States, 
and proclamations of the President thereof, before the time 
of said hiring. 

Plaintiff in the demurrer to this plea says, that the mat- 
ter and things therein contained, in manner and form as s«t 
forth, do not amount in law toa failure of consideration. 
Also, that the plea consists altogether of matte: of law upon 
which no apt or material issue can be taken; and that the 
plea is argumentative, uncertain and insufficient. The re- 
mainder of the demurrer goes to other matters of form gen- 
erally. 

The facts set forth in this plea do not constitute a failure 
of consideration. Admit that the plaintiff did claim these 
men as slaves—notwit bstanding they may have been free— 
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this would not affect the contract; for they may have first 
hired themselves to plaintiff, and by their consent, express 
or implied, she may have transferred their labor to defend- 
ant, or plaintiff may have acted as their agent in hiring 
them to defendant, and may have taken the notes payable 
to herself in trust for them. Besides, there is no averment 
whatever that the contract was not fulfilled on the part of 
the plaintiff. 

The demurrer to the fourth plea must be sustained. 

The seventh plea says that the consideration for the prom- 
ise is illegal, for that it was made for the hire of negroes at 
Bartow county, Georgia, in January, 1864, and that the con- 
tract was in violation of both the letter and spirit of the 
laws of the United States, and the proclamations of the 
President thereof. 

Plaintiff’s demurrer alleges that the matters above con- 
tained do not support the plea of illegal consideration. The 
remainder of the demurrer is addressed to the structure of 
the plea. 

The demurrer is well taken to the substance of this plea. 
The hiring of these men by the plaintiff to the defendant, 
in the State of Georgia, in 1864, was not in violation of any 
law of the United States, or any proclamation of the Presi- 
dent. And indeed the President, in the emancipation proc- 
lamation, dated January the first, A. D. 1863, recommends 
to the freedmen, “ that in all cases, when allowed, they labor 
faithfully for reasonable wages,” (12 vol. U. S. 1268.) I 
perceive no legal distinction in the plaintiffs hiring these 
men to defendant, and the men hiring themselves to defend- 
ant. No averment is made that they did not consent to be 
so hired, nor that the contract is unperformed on the part of 
the plaintiff. 

The eighth plea alleges that the consideration for the 
promise was illegal—being contrary to the public policy of 
the government of the United States; that it was made for 
the hire of negroes as slaves, and defendant avers that it was 
a part of the consideration of the contract, that the defend- 
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ant was to remove said negroes, and keep them removed 
from territory within the lines of the Federal army, with g 
view and design of preventing their liberation from their 
former state of servitude, and that, previously to the timeof 
the making of said contract, the Government had determined 
upon, adopted and established the policy of liberating said 
negroes from their former state of servitude. 

Demurrer to this plea—and the causes alleged in it—are, 
that the plea contains no sufficient allegation of illegal con- 
sideration ; and that no matter of fact has been alleged or 
shown in bar of the action, but that it consists altogether of 
matters of law, and that it is argumentative, evasive, double, 
etc. 

Such is substantially the language of the eighth plea and 
of the demurrer to it. 

Ex-Gov. Joseph E. Brown, who argued for defendant, cited 
and commented on the following authorities : 16 How. 336; 3 
Cranch, 242; 2 Wall. 45; 11 Wheat. 288; 1 Story Eq. 
293, a. b.; 3 Kelly, 181; 4 Peters, 188 ; 12 How. 63; 2 Black. 
585; Dana’s Wheaton, 305, note; Addison on Contracts, 93- 
96; Chitty on Contracts, 586; and Smith’s L. C. 423. 

Mr. Pope. in his brief, referred to Stephen on Pleading, 
256, 424, and 260; 12 Peters, 84, 5 /d. 397; Gould Pl. 421. 

Counsel for plaintiff presented the following authorities in 
support of the demurrer: Stephen on Pleading, 348, 384, 
387; Chitty on Contracts, 570, 575; 2 Kent, 10th ed. 636, 
note. 

The Court will direct its attention to the first point taken 
in the demurrer. 

The plea is, perhaps, too general in its structure, and oth- 
erwise deficient in form, if tested by the rules of pleading; 
but if the formal faults be not specially pointed ont, it must 
be adjudged certain to a common intent, this being all that 
is required in a plea in bar. 

In resolving this plea, the Court must look to its language 
alone for the meaning of defendant, and none of the other 
pleas pleaded, nor any part of them, can be invoked to aid 
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in the interpretation and construction of this, or in explain- 
ing the import of any word or phrase used.in it. Each plea 
must stand on its own merits. If this contract when enter- 
ed into was in violation of the policy of the government, it 
js vicious and invalid and can find no favor in the Courts. 
Mr. Chief Justice Marsuatr, in Armstrong vs. Toler, 11 
Wheat, 258, said: *‘ No principle is better settled than that 
no action can be maintained on a contract the consideration 
of which is either wicked in itself or prohibited by law.” 
And in Zool Company vs Norris, 2 Wall., 45, Mr. Justice 
Frexp, in speaking of contracts void, as against public policy, 
said: “The law looks to the general tendency of such agree- 
ments, and it closes the door to temptation by refusing them 
recognition in any of the Courts of the country.” 

The gist of the agreement of the parties as stated in the 
plea—and this statement as pleaded is admitted by the de- 
murrer, is “that defendant was to remove said negroes away, 
and to keep them removed from the territory that was within 
the lines of the Federal army, with a view and design of pre- 
venting the liberation of said negroes from their former state 


of servitude.” It needs no argument to show that this agree- 


ment was in contravention of the previously settled policy 
of the Government, and wicked in itself. 

Demurrer not sustained. 

The ninth and last plea is as follows: that the promise 
aforesaid was illegal and void in this, that it was the express 
understanding and agreement at the time said promise was 
given, that the payment of the amount so promised should 
be made in what was denominated Confederate Treasury 
notes, which currency defendant says was prohibited by law 
to circulate. Verification. 

The demurrer states that the plea is double, containing 
several and distinct matters of defence, and that no certain 
issue can be taken thereon, and that the matters and things 
contained in the plea as therein set forth, are insufficient in 
law to show illegality of consideration, etc. 

In my opinion it is not necessary to decide whether the 
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promise is illegal or whether Confederate Treasury notes 
were prohibited by law to circulate, for it is alleged that 
plaintiff agreed to receive these notes for the amount prom- 
ised. This being so, plaintiff cannot come into this Court 
and ask a judgment for money. Clearwater v. Meredith, 1 
Wall. 25. 


Demurrer overruled. 


JUDGMENT. 


Vil capiat on the second, eighth and ninth pleas; and so 
far as the defense goes set up inthe third plea, there must be 
judgment of Wi capiat. 


Hasmonp, Mynarr, and Wetxzory, for plaintiff. 


Brown & Pops, for defendant. 





Baty, Trustee, vs. Minner. 


[1.] Bills of credit, as defined by the Supreme Court, are paper issued by the sovereign 
power, containing a pledge of its faith, and designed to circulate as money. 

‘“* Confederate Treasury Notes” were not issued by the sovereign power of any State or 
combination of States ; nor did they pledge the faith of any such State or States ; conse- 
quently, they were not bills of credit, within the prohibitory terms of the Constitution. 

In the seceded States (so-called) the sovereign authority was, for the time, displaced ; the 
constitutional governments were overthrown, and their functions usurped by spurious 
and revolutionary governments. These usurping governments could not, by legislation 
or otherwise, bind the public faith for the redemption of the notes in question. 

[2 ] But though said notes were not bills of credit, they were, nevertheless, illegal ; and a 
prommissory note given for them, by the borrower to the lender, is void, and does not 
constitute a debt provable in Bankruptcy against the estate of the borrower. 

[3.] In respect to illegal contracts, the following is the rule generally observed by Courts 

of Justice: With an exseuted contract, they will not interfere, but leave the execution 

to stand ; if the contract be executory, they will lend no aid to either party to enforce it. 
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. In Bankruptey. In the Northern District. 
: Decision by Judge Erskine, on matter ccrtifie! for his 
opinion. February, 1868. 


Erskine, J.—In 1863, Jolin Neal loaned twenty-five hun- 
dred dollars, in “Confederate Treasury Notes,” to Milner, 
the Bankrupt, for which amount he made his promissory 
note to Neal. Subsequently, Neal. in makirg a disposition 
of some of his property among his children and grand chil- 
dren, gave this note to his son-in-law, Samuel Baily, in trust 
for minor children of Susan Beall, a dinyhter of Neal. 

Bailey, as trustee, sought to prove this claim against the 
estate of the Bankrupt. Counsel for the latter objected : 
First, because the consideration for the contract was Con- 
federate Treasury notes; Secondly, because these notes were 
borrowed for the purpose of hiring a substitate to serve in 
the Confederate army, with the knowledge of Neal; and 
that the notes were so appropriated, and the substitute hired 
therewith did go into the said army. 

Evidence being heard on these points, the Register re- 
jected the claim, and the proceedings were certified to the 
Judge. The conclusion at which the Register arrived was 
approved. 

The party whose claim was thus rejected, petitioned the 
Judge tor a re-hearing, on the ground that the testimony 
adduced—in proof of the second objection in particular— 
was wholly insufficient to warrant the decision of the Regis- 
ter, or.affirmance by the Court. A new hearing was granted 
before the Register. The testimony on both sides is long 
and contradictory, with the exception that all agree that the 
loan was made in Confederate Treasury notes. 

The Register adhered to the course of reasoning previously 
entertained by him, and gave the same judgment as before. 
Mr. Baily being still dissatisfied with the ruling, the matter 
was again certified for review. 

From the views which I entertain of the legal principles 
involved in this proceeding, it is not essential to an approval 
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or disapproval of the conclusion at which the Register ar. 
rived, that these Confederate Treasury notes, or any portion 
of them, were used to procure a substitute to serve in the 
Confederate army, or that they were employed for any other 
purpose. The Register holds, as ‘he held at first, that the 
contract was illegal and void ; and this result I approve and 
affirm. But I do not concur with him in one of the princi- 
pal reasons advanced for his decision ; and which reason ig 
more prominently argued in his first written opinion than 
in his last, namely, that these notes are bills of credit within 
the sense of that term, as understood in the Constitution. 

* No State shall enter into any treaty, alliance, or confed- 
eration; grant letters of marque and reprisal ; coin money; 
emit bills of credit,” ete. Const. U. S., Art. 1, sec. x, p. 1. 

No disquisition on the origin of bills of credit, or history 
of their rise and progress, or of their fall, under the inhibi- 
tion just cited, would aid in the determination of this case, 
Therefore, I will but remark that the great minds that framed 
the Constitution were, from recent experience, aware of the 
blighting eftect on the domestic and foreign commerce of the 
States, and on the welfare of the whole country—which 
flowed from the almost indiscriminate issuing of these bills 
by the colonies, and afterwards by the States, as money 
among the people—to suffer its perpetuation, or to longer 
tolerate it to the States; and time has proven the wisdom of 
their statesmanship. 

So far as I have been able to ascertain, all paper answer- 
ing to bills of credit put forth during the War of Indepen- 
dence were promises to pay. But, be this so or not, the Su- 
preme Court of the United States, in Craig et. al., v. The 
State of Missouri, (4 Peters, 410,) held that a paper cur- 
rency emitted by a State, and receivable-in discharge of all 
debts and taxes due the State, and of all salaries and fees of 
office, etc., ete.,—and pledging the faith and funds of the 
State for the redemption of these paper issues—was within 
the Constitutional prohibition. 

The same Court, in Briscoe v. The Bank of the Common- 
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wealth of Kentucky, 11 Peters, 258, gave the following com- 
prehensive definition of a bill of credit: “The definition, 
then, which does include all classes of bills of credit emit- 
ted by the colonies, or States, is 2 paper issued by the sov- 
ereign power, containing a pledge of its faith, and designed 
to circulate as money.” 

Taking this definition, as imparted by the highest judicial 
tribunal in the land, as a guide, it will conduct to a correct 
conclusion of the endeavor to ascertain whether these treas- 
ury notes, or bills, issued by the so-called Confederate States, 
fall within it. 

Although it is declared that no State shall emit bills of 
credit, yet, if two or more of the States ally themselves, or 
confederate together, and on their faith and credit issue these 
bills, I apprehend the inhibition would apply with a force 
equally as direct and controlling against the allied or con- 
federated States as against a single one. 








Here is a copy of one of these Treasury notes: ’ 


“Fundable in eight per cent. stock or bonds of the Con- 
federate States. Six months after a ratification of a treaty 
of peace between the Confederate States and the United 
States, the Confederate States of America will pay five dol- 
lars to bearer. Richmond, September 2, 1861. 

Receivable in payment of all dues, except duties.” 

Then follow the names of a Register and Treasurer. 

One decision—and only one—on this subject has been 
brought to my notice; that is the case of Bank of Tennessee 
v. Union Bank of Louisiana, lately tried before Judge Dv- 
RELL, and a jury, in the Circuit Court of the United States 
for the Eastern District of Louisiana, and published in the 
American Law Review for January, 1868. 

The Judge is there reported to have said, in his charge to 
the jury, “That Confederate Treasury notes issued by said 
Government, and circulated as money, were bills of credit 
within the meaning of the Constitution; and, therefore, an 
unlawful issue.” The views which present themselves to my 
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mind do not terminate in accord with the opinion expressed 
by the learned Judge. 

During the latter part of the year 1860, and in the early 
part of 1861, South Carolina, Georgia, Louisiana, Virginia, 
and other States, by similar modes, called on the people to 
send delegates to meet in Convention. Accordingly, these 
Conventions assembled, and each passed an ordinance of se- 
cession, as it is generally termed, by which ceremony, these 
Conventions severally adventured to withdraw the States 
from the Federal Union, and to release the people from their 
subjection to the laws of the land, and their. allegiance to 
the nation. The Ovnstitutional State governments were 
overthrown, and superseded by spurious and revolutionary 
governments. The setting up of a pretended Central or 
General Government, styled, “The Confederate States of 
America,” followed ; and, soon thereafter, open rebellion and 
war of portentous magnitude burst upon the-nation. The 
Prize, Cases, 2 Black 635, Shortridge v. Mason, United States 
Circuit Court, District of North Carolina. Opinion of the 
Court delivered by Chief Justice Cuasz. 2 Am. Law Re- 
view 95. 

In the seceded States, (so-called) the sovereign authority 
being, for the time, displaced, consequently there ceased to 
be, within any of them, a government under the Constitu- 
tion of the United States. Then, can it be said that the 
usurping power could pledge the faith of the State by a 
public law, or otherwise, for the payment of the notes or 
bills issued by the so-called Confederate States of America ? 
Or could this pretended central government bind any of 
those States for the redemption of these notes ? 

But these Confederate Treasury notes or bills do not pre- 
tend to have been émitted by a State, or a combination of 
States of the Union; nor ean it be inferred from indicia 
found upon them—nor can their recondite history show— 
that they emanated from the sovereign power, and on the 
faith of any of the States. And thus it will be seen, that 
they did not possess the characteristic attributes of bills of 
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eedit, in accordance with the definition of the Supreme 
Court of the United States ;—they did not issue by virtue 
of the sovereignty of the State, nor did they rest for their 
currency on the faith of the State pledged by a public law. 
Darrington et. al. v. State Bank of Alabama. 13 How. 12. 

Notwithstanding these notes or bills were not, in my judg- 
ment, bills of credit within the prohibition contained in the 
tenth section of the first article of the Constitution, yet they 
were none the less illegal ; they were issued by a pretended 
government, organized in the name of certain States, by 
subjects and citizens of the United States, and who, at the 
very time, were in rebellion against their rightful govern- 
ment, and whose design and object was to “dismember and 
destroy it.” Zhe Prize Cases—Shortridge v. Mason, supra. 

It may not be wholly unimportant to remark that it is a 
well established doctrine of the Courts that a wide distinc- 
tion exists between an executed and an executory contract. In 
the former case, Courts of justice will not, as a general rule, 
interfere between the parties, to set the contract aside, but 
will leave them where they placed themselves; and this, too, 
notwithstanding the contract be, in part only, founded on 
an illegal consideration. 

Nevertheless, any person owning property may, if no 
fraud be put upon him, and no misrepresentation, or cireum- 
vention or covin enter into the transaction, alienate it con- 
ditionally or absolutely, for what currency or thing he 
chooses, or even given it away. But an executory contract, 
like this claim of Bailey, the trustee, nevertheless, will not 
be enforced. The principles of law directly applicable to 
executory contracts, based upon illegality, were long since 
determined by the Courts, both in England and in this coun- 
try. One case only will be referred to. The doctrine on 
this subject, as laid down by Mr. Justice Wasutneton, in 
Toler v. Armstrong, 4 Wash., 296, is so succinctly announced 
that it is best it be given in his own words: “I understand 
the rule, as now already settled, to be that, where the con- 
tract grows zmmediately out of, and is connected with an 
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illegal or immoral act, a Court of Justice will not lend its 
aid to enforce it. And if the contract be, in part only, con- 
nected with the illegal transaction, and growing immedi- 
ately out of it, though it be, in fact, a new contract, it is 
equally tainted by it.” 

If this demand of twenty-five hundred dollars were al. 
lowed, the dividends of the creditors, arising from the assets 
would, of course, be diminished that amount ; and this with- 
out any fault on their part, but wholly through the illegal 
dealings of the bankrupt and Neal. Bankrupt Law, sec- 
tion 22. 

I may add that the law, in allowing a guilty party to take 
advantage of ‘the illegality of his own act—as is here done 
by the bankrupt—does so, not with a view of conferring a 
benefit on him, but upon grounds of public policy, and also 
in this case, that injustice may not be done to the creditors 
of the bankrupt. 

The decision of the Register is approved. The Clerk will 
certify this opinion to Mr. Register Murray. 


February 18, 1868. 





IN THE MATTER of the Oath to be taken by Jurors in 
the Federal Courts, under the Act of June 17th, 1862. 


United States vs. Koster Blodgett. 


[1.] Although the oath prescribed by the second Section of the Act of June 17th, 1862, 
will not, except at the instance of the Attorney representing the Government, be ad- 
ministered to jurors in the Federal Courts, yet, by the first Section of said Act sub- 
stantially the same matters specified in the oath are made cause of challenge ; and it is 
the right of any party to a case, civil or criminal, to challenge for such cause the jurors 
about to take action on such case. It does not follow, because the Government At- 

* torney only can call for the oath to be administered, that he alone can urge the disquali- 
fying conditions laid down by the first Section of the Act. 
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[2,] If,under said Act, and by a party other than the Government, jurors be challenged, 
the challenge may be disposed of by allowing those who deem themselves disqualified 
under the first Section of the Act, to retire from the panel, without any sworn evidence 
of their incompetency. 

(3.] Grand jurors may, for cause, be challenged by any person to be affected by their find- 
ing. The right is not restricted to such persons as are in prison or under bail upon 
charges of crime; it may be exercised by one who, though still at large, has been warned 
by the prosecuting Attorney of the Court that he will be made, during the Term, the 
subject of an indictment for perjury. 

[4.] Where there is reasonable excuse for the delay, challenges to members of the grand 
jury will be heard after the body has been fully organized. 

{5.] Theaccused party has no right to submit evidence in his behalf to the grand jury; 
not even with the consent of the prosecuting Attorney. The grand jury are to examine 
the foundation on which a charge is made by the Government ; not that on which it is 

* denied by the alleged offender. 


Indictment before the Grand Jury. 

In the District Court for the Southern District. Novem- 
ber Term, 1867. 

Special Charge of the Court to the Grand Jury. 


Erskine, J.— Mr. Foreman and Gentlemen of the Grand 
Jury : On the first day of the present Term, (November 7th) 
you were empannelled and sworn for this Judicial District,— 
your foreman and each of you then taking the ancient com- 
mon law oath of grand jurors, and the Court, at the same 
time, delivering to you its general charge. 

The Court feels that it is due to you, as well as to the Dis- 
trict Attorney and the counsel for the challenger, Foster Blod- 
gett, thas such remarks as may be deemed proper to be made, 
aud such decision as may be pronounced, be addressed to 
you, rather than to the learned counsel themselves ; because 
the matters in controversy concern, and are directly against 
the legal status of several members of your body. 

Blodgett comes here before the Court and demands the 
right to challenge the polls; and for this he relies on the 
first section of the Act of Congress of June 17, 1862, which 
statute is entitled “An Act defining additional causes of 
challenge, and prescribing an additional oath for grand and 
petit jurors in the United States Courts.” The first section 
declares that, “In addition to the existing causes of disqualfii- 
cation and challenge of grand and peti$ jurors in the Courts 
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of the United States, the following are hereby declared and 
established, namely: Without duress and coercion to have 
taken up arms or to have joined any insurrection and rebel. 
lion against the United States; to have adhered to any re. 
bellion, giving it aid and comfort; to have given, direetly 
or indirectly, any assistance in money, arms, horses, clothes 
or anything whatever, to or for the use or benefit of any 
person or persons, whom the perscn giving such assistance 
knew to have joined, or to be about to join, any insurree. 
tion or rebellion, or to have resisted, or to be about to resist 
with force of arms, the execution of the laws of the United 
States, or who he had good ground to believe had joined or 
was about to join, any insurrection or rebellion, or had re 
sisted, or was about to resist, with force of arms, the execn- 
tion of the laws of the United States; and to have coun- 
selled and advised any person or persons to join any insur- 
rection and rebellion, or to resist with torce of arms the laws 
of the United States.” 12 Stats. 430. 

The oath embodied in the second section—and which sub- 
stantially follows the language of the disqualifying causes 
enumerated in the first—will be read to you, not that you 
may take or decline it, for it ean be presented under the se- 
cond section only, and at the suggestion of the prosecuting 
officer of the Government, but upon hearing it read, you 
will be better able to conclude whether you are, or are not, 
vulnerable to any one or more of the disqualifications men- 
tioned in the first section. If you find that you are, you 
may retire from the panel. And, in my judgment, the de- 
fect, in a case of challenge for cause like this, may, in this 
manner, be shown. United States v. Cornell, 3 Mason, 91. 
The State of Alabama v. Marshall, 8 Ala., 302. 

The following is laid down ina late accurate work on 
Criminal Procedure: 

“The most natural method is to require the witness to de- 
clare the matter under oath, on the voirdire. But witnesses 
are not generally required to answer questions which will 
tend to their disgrace; therefore, in England, the inquiry 
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whether the juror has delivered an opinion adverse to the 
prisoner cannot be put to the juror himself, but it must be 
shown by other evidence. This point has been held the 
same way in some of our States. But generally in this 
country this class of questions is allowed to be put by the 
parties directly to the jurors; and in some of our States 
this doctrine is also aided by express statutes. When this 
ig not done, and even when it is, the Covrr will sometimes, 
in aid of the general object, and without prejudice to other 
methods, call upon the jurors, collectively or singly, ¢o de- 
clare tf they know any impediment to their serving, or of they 
are obnoxious to a particular objection which may have been 
suggested.” 1 Bisuor Law of Criminal Procedure, sec. 795. 
And see sec. 768, Jd. Cook’s case, 13 Howell St. Tr., 311, 
337. Respublica v. Denniec, 4 Yeates, 267. McCarty v. The 
State, 26 Missis. 299. 

See concluding sentence in Sec. 2, Act June 17th, 1862— 
12 Stats. 430. 

The challenger states in his affidavit, that the District At- 
torney distinctly promised him that he should be permitted 
on the trial before the grand jury to have the evidence in 
his defence laid before them. . 

No such promise or agreement can hive the sanction of 
this Court. To allow evidence—either oral or written—to 
go before the grand inquest, on behalf of a defendant would 
be subversive of the ancient and well settled rules of Courts 
of Justice. McKean, C. J., in Respublica v. Shaffer 1 Dall. 
236, said: “It is a matter well known, and well understood, 
that by the laws of our country, every question which af- 
fects a man’s life, reputation, or property must be tried by 
twelve of his peers; and that their wnantmous verdict is, 
alone, competent to determine the fact in issue. If, then, 
you undertake to inquire, not only upon what foundation 
the charge is made, but, likewise, upon what foundation it 
is denied, you will, in effect, usurp the jurisdiction of the 
petit jury, you will supercede the legal authority of the 
Court in judging of the competency and admissibility of 
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witnesses, and having thus undertaken to try the question, 
that question may be determined by a bare majority, or by 
a much greater number of your body, than the twelve peers 
prescribed by the law of the land.” 

Foster Blodgett does not ask to challenge the entire panel, 
but he avers that there are individual disqualifications at- 
taching to particular jurors, because of their being within 
one or more of the clauses of the first section of the statute. 
In his petition, of file in this Court, and which is before you, 
he states, among other matters, in substance, that he is in- 
‘formed and believes, that a charge for perjury is now pend- 
ing before you, but, that as yet, no presentment has been 
made, nor indictment found and returned into Court; that 
most of you are, under this statute, incompetent to inquire 
into his case; that he does not believe he can have a fair 
and impartial investigation of his case before you, or receive 
justice at your hands. He sets forth the names of the per- 
sons to whom he objects, and interposes a challenge to each. 

It was contended by the District Attorney that, under this 
statute, it is only the Government that possesses the right to 
challenge. This Court, at the last Term, in the case of the 
United States v. Cohen, which was an action of debt on bond, 
ruled that under the first section, the defendant, as well as 
the United States, was free to challenge the polls. And such 
is still the opinion of the Court; nor can I perceive any dif- 
ference in this respect between a grand and petit juror—be- 
tween a civil suit and a criminal prosecution. 

It is the general, if indeed it is not the universal doc- 
trine of the common law, as administered in the Courts 
of our country, that when a person is charged with crime, 
and his case is to come before a particular grand jury, he 
may be present at its organization, and present challenges 
either to the array or to the polls; but if he be not held, 
by process, to answer toan indictment, he is not thus entitled. 
If Mr. Blodgett does not come within the spirit of this rule, 
(for he does not within the letter of it,) his motion to chal- 
lenge must be denied. 
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In addition to the written petition of the challenger, he 
has also filed in Court an affidavit, which has been read to 
you without objection on the part of the District Attorney. 
A synopsis of so much of this affidavit, as is necessary for 
the Court to pass upon, will be stated. Blodgett swears 
that the District Attorney, Henry S. Fitch, Esq., in the city 
of Atlanta, during the last session of the United States 
Court there, informed deponent that he (the District 
Attorney) “ expected to prosecute deponent before the grand 
jury of this Court, at this Term, for the offence of perjury.” 
Deponent says that he laid before the District Attorney, by 
the hands of a friend, documents and papers which deponent 
expected to use in his defence, and informed him that he 
jad witnesses by whom he could prove his innocence. He 
further says, that the District Attorney distinctly promised 
deponent that he should be permitted on the trial before the 
grand jury, to have his evidence in his defence laid before 
them. Further he states, that he was in attendance on this 
Court on Thursday, (7th instant,) but being informed that 
the District Attorney was then in Vew York sick, and that 
it was not probable that any action could be had on his case — 
during the Term, under advice of: his counsel he returned 
home, with the promise of his counsel that he would tele- 
graph him if the District Attorney arrived and he was 
needed. Receiving a telegram on Wednesday last, (13th in- 
stant,) he came down with his witnesses on the succeeding 
morning, and informed the District Attorney (who had just 
arrived) that he was ready with his witnesses, when the Dis- 
trict Attorney replied, “ Your case is now before the grand 
jury, and I will see what can be done with it.” Deponent 
adds that, ‘‘ He was afterwards informed by his counsel that 
the grand jury refused to hear his evidence.” 

And here the prime question presents itself, and it must 
be answered. Has Foster Blogett now the right to challenge 
any individual member of the grand panel? True, he was 
not arrested and imprisoned on any criminal chargeand now 
brought hither by order of the Court; nor is he under bail, 
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or recognizance ; but because he is not in any of these con- 
strained positions, is he any the less entitled to a grand jury 
of his country, legally qualified under its laws? Surely not, 

At the time of the empanneling of this grand jury, the 
District Attorney for this District, was in Vew York con- 
fined to his bed by sickness. And had Foster Blodgett, by 
virtue of this statute, then demanded of the Court the right 
to present his challenge, I should have felt it to be my duty, 
as a judge, to have postponed the consideration of the ques- 
tion until the coming of the District Attorney, or until his 
place was filled pro tem., in pursuance of the sanction of the 
Honorable Secretary of the Interior. 

Nor ought the unavoidable absence of the District Attor- 
ney, at the time of the organization of the grand jury, to pre- 
judice the rights of the government, and in my judgment, 
he may still present challenges under the first section of the 
statute; or he may move the Court, under the second section, 
to have the oath, incorporated therein, presented to the 
grand jurors, and the motion will be granted. 

But that Mr. Blodgett comes within the spirit and true in- 
tent of the rule as to the right of challenge and the time to 
present challenges, I do not think there is any doubt what- 
ever; he was informed bythe prosecuting officer of the 
United States for this District, that he expected to prosecute 
him before the grand jury at this term of the Court for perja- 
ry. In Breeding vs. The State, 11 Texas, 257, it was held, that 
any person to be affected by the finding of the grand jury 
may object to their fitness. 1 Bisnop, Criminal Procedure, 
Sec. 724. From this authority, and others that might, if 
necessary, be cited, and on principle, it would seem that it 
is not essential to the right of challenge to grand jurors that 
the challenger should be in prison, or out on bail, for if he be 
warned, as Blodgett was in this case, by the District Attor- 
ney for this District—the officer to whom the duty of prose- 
cuting for crimes against the laws of the Unitéd States is 
confided—that he intended to prosecute him before a grand 

jury at a particular term of the Court, the person thus noti- 
fied is thereby affected. | 
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After a most careful consideration of the proceedings be- 
fore the Court, I am of the opinion that Foster Blodgett had 
the right to present his challenges at the organization of the 
grand jury, and further, that he has not waived that right, 
and may present them now. 


In accordance with this judgment thirteen of the panel 
were excepted to under the first section of the statute. And 
for the reasons already given in the early part of the opin- 
ion, the Clerk read the oath in the second section tothe jurors 
challenged, upon which the Court said, that if any one of 
the jurors, included in the challenge, believed that he came 
within one or more of the causes of disqualification mention- 
ed in the first section, he could retire from the jury box. 
All those who had been challenged, except two, withdrew. 

The District Attorney then said that he desired to present 
a motion to the Court to review and reverse its decision on 
this point, to-wit: that the mode adopted to try the chal- 
lenges was erroneous. Leave was given, and he asked time 
to prepare his argument and produce authorities, which was 
also granted. : 

The following morning, the motion being put in writing, 
argument was had in support of it by the District Attorney, 
and contra by H. R. Jackson, Esq., counsel for Foster 
Blodgett. 

The Court denied the motion, and the jurors who had re- 
tired the day preceeding were discharged for the term. The 
panel was then filled from the talesmen (subpeenaed on the 
previous day,) who were immediately sworn in chief. 

The Court, on motion of the District Attorney, and in pur- 
suance of the second section of the statute, caused the oath 
therein to be read by the Clerk to the jurors. But the Dis- 
trict Attorney declining to have said oath administered, the 
grand jurors, under the instructions of the Court, retired to 
enter upon their duties. 
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Tue Untirep Srartes vs. Tat Atuens Armory, etc., Franets 
L. Coox, Claimant. 


|1.] Capture, in technical language, is a, taking by military power; seizure, a taking by 
civil authority. 

(2.] Statutes which work forfeitures or confiscations of property, require a close construc- 
tion ; but full effect is, nevertheless, to be allowed to the legislative will. 

[8.] In the trial of Informations fonnded on seizures of land or upon land, under the Act 
of August 6th, 1861, issues of fact are decided by a jury according to the course of the 
common law, not by the Judge as in Admiralty. 

[4.] Remarks aid authorities upon the penal or remedial nature of the Confiscation Acts 
of August, 1861, and July, 1862. 

[5.] A mortgage in Georgia is only security for a debt—the title to the property remains in 
th: mortgagor. This is tully settled as arule of property by a series of State adjudica- 
tions; and where such is the vase, the Federal Courts adopt the decisions of the State 
Courts. 

[{6.] Pardon defined and its effects considered. A full pardon, granted and accepted prior 
to the seizure of property, or the institution of any proceeding to condemn It, is a bar 
to a judgment of condemnation under the Con scation Acts. 


Information. In the District Court for the Northern Dis- 
trict. . Decision by Judge Ersxine. March Term, 1868. 


At March Term, 1867, of this Court, the District Attor- 
ney, in behalf of the United States, filed an Information 
against certain property, real and personal, particularly de- 
scribed in the pleadings, and consisting of a tract of land 
near Athens, Georgia, with the buildings and improvements 
thereon, together with a great variety of articles, chiefly 
machinery, implements, and material, for the fabrication of 
arms, some of the material being unwrought, and some of 
it advanced more or less towards completion as weapons of 
war. The property, of every kind, is of the value of $150, 
000; and it came to the custody of the Marshal under a 
warrant of seizure issued on the 22d of November, 1866, by 
the District Attorney. 

The Information treats the property as having belonged, 
prior to the occurrence of the alleged causes of forfeiture, 
to Ferdinand W. C. Cook and Francis L. Cook, copartners 
using the name of Cook Brothers, and prays, on three 
grounds, for its condemnation under an Act of Congress, 
approved August 6, 1861, and on an additional ground for 
its condemration under an Act approved July 17th, 1862. 
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The p provisions of these Acts are, in part, recited; and it is 
averred that the proclamations of the President thiebefa con- 
templated were issued and published. 

The grounds of forfeiture alleged under the. Act of Au- 
gust 6th, 1861, are the tollowing : 

. That after the passage of said Act, and after the pub- 
oui of the President’s proclamation in pursuance 
thereof, and during the late rebellion, Cook Brothers, for 
$150,000, sold and conveyed the property to the so-called 
Government of the Confederate States, knowingly, with in- 
tent that the same should be used and employed in aiding, 
abetting, and promoting the rebellion. 

2. That Cook Brothers, having on the first of April, 1862, 
entered into a contract with the so-called Confederate States 
for the manufacture of 30,000 rifles, did, on the 14th of 
July thereafter, to secure the sum of $150,000, paid in ad- 
vance on said contract, make a deed of trust or mortgage 
to the said so-called Confederate States covering the pro- 
perty now libelled ; that the said Cook Brothers used and 
employed said property in aiding the rebellion, and espe- 
cially in manufacturing said rifles, and that said deed of 
trust or mortgage was executed by them, knowingly, with 
intent to aid the rebellion, or to suffer the property to be 
used by others in aiding it. 

8. That during the rebellion, and after the Act of Con- 
gress and the President’s proclamation, as aforesaid, the 
property was mortgaged by Cook Brothers to the so-called 
Confederate States, knowingly, with intent to employ the 
same or suffer it to beemployed in aiding the rebellion ; and 
that the said so-called Confederate States, in consideration 
of such mortgage, paid them $150,000, which they received 
with intent that it, too, should be used in aiding the Febel- 
lion, or by persons engaged in the rebellion. 

The ground of forfeiture alleged under the Act of July 
17th, 1862, is as follows: 

4. That Cook Brothers did not, within sixty days after 
the publication of the President’s proclamation conveying 
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the warning provided for by said Act, cease to aid, counte. 
nance, and abet the rebellion, and return to their allegiance 
to the United States, but that they contracted to manufac. 
ture, and did manufacture upon the land and with the ina- 
chinery and implements described in this Information, a 
large number of rifles for the so-called Confederate States, 
receiving, to that end and for that purpose, certain advances 
and sums of money, and did sell and deliver said rifles to 
the so-called Confederate States in accordance with the con- 
tracts, mortgages, deeds of trust and conveyances before 
mentioned, “ with the intent and purpose aforesaid.” 

After tlie filing of the Information Francis L. Cook, as 
survivor of Cook Brothers, his co-partner Ferdinand W.C. 
Cook having departed this life on the 11th of December, 
1864, appeared and interposed a claim to said property, as- 
serting thereby his right to the same. Je answered both 
the Information itself and sundry special interrogatories 
propounded to him by the District Attorney. From these 
answers, which stand uncontradicted, it appears that Cook 
Brothers were workers in iron, and from the year 1854 to 
April, 1862, had their establishment in New Orleans, La. 
It was there that, on the Ist of April, 1862, they entered 
into the contract set forth in the Information, with the so- 
called Confederate States, for the manufacture of 30,000 ri- 
fies. From New Orleans they removed to Selma, Alabama, 
where they remained for a short time, and where the deed of 
trust referred to in the Information was executed by them, 
not, however, directly to the so-called Confederate States, 
but to a disinterested individual as trustee, and not affecting 
the whole of the property embraced in the Information, but ° 
only a part of the machinery and implements. It was made 
to operate as a mortgage, and as such to secure the said so- 
called Confederate States for an advance of $150,000 in so-, 
ealled Confederate currency. 

From Selma they removed to Athens,Ga. They there, in 
August and December, 1862, and January, 1863, by dif. 
ferent deeds and in several parcels, acquired title to the 
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land proceeded against by this Information, some of which 
was paid for out of the above mentioned advance; and said 
advance was further secured by a mortgage upon the whole 
property, real and personal, executed in Georgia by Cook 
Brothers to the so-called Confederate States, on the 7th of 
October, 1862. A similar mortgage, to secure another ad- 
vance of $100,000 in like currency, was executed in Georgia 
on the 5th of January, 1864. ; 

The buildings upon the land, except a mill, were erected 
by Cook Brothers, in the years 1862 and 1863, and cost 
$300,000 in Confederate currency. They were paid for in 
part out of the advances already mentioned, and in part 
with funds derived from other sources. They were made 
and used chiefly, though not exclusively, for the manufac- 
ture of arms. 

At least two-thirds of the machinery, tools, &¢., in the 
establishment, were on hand in and prior to the year 1861. 
Additions costing about $77,000 in Confederate currency, 
were made thereto in the three following years, and, like 
the land and buildings, were paid for in part out of the ad- 
vances of currency made by the so-called Confederate States. 

Upon the premises, and with the machinery and imple- 
ments covered by this Information, the manufacture of arms 
was carried on by Cook Brothers, both members of the firm 
knowing of the same and consenting thereto. They deliv- 
ered, at Athens, to the Government of the so-called Confed- 
erate States, between 3,800 and 4,000 rifles, believing that 
the same were to be employed in the war then going on 
against the United States; and the Confederate currency 
received by them in the years 1862, 1863, and 1864, from 
said pretended Government, amounted to over $600,000. 
This was for rifles, horse shoes, repairing old guns, &c., &e., 
with an admitted balance in favor of said Government, at 
the time of its overthrow, of $69,104 in said currency. 

Coupled with the foregoing facts, the claimant’s answer 
contains a formal denial of the motives, purposes, and intent 
charged in the Information, and avers, on the contrary, 
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that all these things happened in the course of business 
transactions—Cook Brothers being engaged simply in their 
ordinary vocation, and actuated solely by the desire of gain 
and the hope of legitimate profit. 

The claimant, also, in bar of the Information, pleads the 
pardon of the President, bearing date December 11th, 1865, 
He exhibits said pardon with proof that he accepted it on 
the day after its date, and of his having taken the oath of 
amnesty on the 29th of November preceding. 


H. S. Frrcn, United States Attorney, for the Government, 
W. Doveuerty and Wittiam H. Hott, for claimant. 


Ersxint, J.—This is a proceeding in rem, instituted in 
this Court at the March Term, 1867, by the District Attor- 
ney, ‘who prosecutes for the United States and an inform- 
ant,” to confiscate and condemn certain real and _ personal 
property situate in Clark county in this district, and known 
as the “Athens Armory.” The information contains four 
counts: three are founded on the Act, entitled, “ An Act to 
confiscate property used for insurrectionary purposes.” Ap- 
proved August 6,1861. 12 Stats. 319; and the fourth, on 
the Act, entitled, “ An Act to suppress insurrection, to punish 
treason and rebellion, to seize and confiscate the property of 
Rebels, and for other purposes.” Approved July 17, 1862. 
Id. 589. 

Section Ist of the Act of August 6, 1861, is as follows: 

“If during the present or any future insurrection against 
the Government of the United States, after the President 
of the United States shall have declared, by proclamation, 
that the laws of the United States are opposed, and the exe- 
cution thereof obstructed, by combinations too powerfal to 
be suppressed by the ordinary course of judicial proceedings, 
or by the power vested in the marshals by law, any person 
or persons, his, her, or their agent, attorney, or employee, 
shall purchase or acquire, sell or give any property of whatso- 








OF THE UNITED STATES FOR GEORGIA. 349 





United States vs, Athens Armory. 





ever kind or description, with intent to use or employ the 
same, or suffer the same to be used or employed, in aiding, 
abetting or promoting such insurrection or resistance to the 
laws, or any person or persons engaged therein; or if any 
person or persons, being the owner or owners of any such 
property, shall knowingly use or employ, or consent to the 
use or employment of the same as aforesaid, all such pro- 
perty is hereby declared to be lawful subject of prize and 
capture wherever found; and it shall be the duty of the Pre- 
sident of the United States to cause the same to be seized, 
confiscated and condemned. 

Section 2. Such prizes and capture shall be condemned in 
the District or Circuit Court having jurisdiction of the 
amount, or in admiralty in the district in which the same 
may be seized, or into which they may be taken and proceed- 
ings first instituted.” 

During the discussion of this case, various and very oppo- 
site views were presented by counsel, as to the sense in 
which the words “prize” and “capture,”and the phrase “prizes 
and capture,” as used in this Act,’are to be'understood. But, 
I apprehend, that on a careful reading of the whole statute, 
the question will not prove difficult of solution. For, wheth- 
er these naval and military terms—here evidently intended 
to include, not only seizures of property water-borne, but 
seizures of land, and of property found on land—were in- 
cautiously introduced into the statute, is not a matter for 
critical examination. No one can read this law, with- 
out learning from its entire perusal, that it was,the con- 
trolling purpose of Congress, in enacting it, to make it one 
of the means to suppress the rebellion. Therefore, it is ob- 
vious, that it could not have been in the mind of Congress to 
confine these words or terms to their technical meaning ex- 
clusively ; for “prize means maratime captures only—ships 
and cargoes taken by ships.” 2 Dods. 446. 

Statutes must not be so construed as to produce a result 
different from what was intended by the law-giver. Limit 
the term “ prize” or “capture,” as here employed, to a strict 
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technical import, and the statute fails of its object, and be. 
comes an absurdity ; for in many instances, cases have arisen 
fairly embraced within its purview, wherein the intention of 
the legislature would be defeated, if these terms were re. 
stricted to their narrow sense. This Act was passed to con- 
fiscate property—“ any property of whatsoever kind or des. 
cription”—used or employed (after warning by proclamation) 
in aid of the rebellion; whether the contaminated property 
be found afloat, or on shore, or it be land itself. 

A brief synopsis of such portions of the Act of July 17, 
1862, as were invoked in argument, may be given: Section 
five declares, that “To insure the speedy termination of the 
present rebellion, it shall be the duty of the President of the 
United States to cause the seizure of all the estate, proper. 
ty,” ete. of the persons therein named, and to apply and use 
the same, and the proceeds thereof for the support of the 
army. 

The next section provides for the seizure of all the estate, 
ete., as in the preceeding one, “ of persons other than those 
named as aforesaid,” who being engaged in armed rebellion, 
or who aid and abet the same, and who shall not, within 
sixty days after public warning and proclamation, cease to 
aid, countenance and abet such rebellion, and return to their 
allegiance. 

The seventh declares that “to secure the condemnation and 
sale of any such property, after the same shall have been 
seized,” proceedings in rem,in the name of the United States 
shall be instituted in any District Court thereof, in which 
the property or any part of it may be found, dr into which 
the same, if movable, may first be brought, and the proceed- 
ings “shall conform, as nearly as may be, to proceedings in 
admiralty or revenne cases;” and if said property, whether 
real or personal, shall be found to have belonged to a person 
engaged in rebellion, or who has given aid and comfort 
thereto, “the same shall be condemned as enemies property, 
and become the property of the United States,” etc. 

This Act also makes all sales, transfers, and conveyances 
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ofa any ‘ eneles property null and void; “ and it shall be a suffi- 
cient bar to any suit brought by onals person for the posses- 
sion or the use of such property, or any of it, to allege and 
prove that he is one of the persons described,” in the fifth or 
sixth section. 

The capture, or—more appropriately—the seizure. before 
the Court, consists of realty, and of personalty found on 
land. A capture, in technical language, is a taking by mili- 
tary power; a seizure, a taking by civil authority: and it is 
upon the latter mode of gaining possession that the District 
Attorney has counted in the information. 

These statutes, being laws to work forfeitures, or confisca- 
tions of property, are within that class which require a 
close construction. But notwithstanding the rule, that in 
statutes of this kind, the intention is to be attained by strict 
interpretation, it is nevertheless the duty of the Judge to 
give full expression to the legislative will,— to ascertain 
which will,” says Bisnor (1 Crim. Law, sec. 231) “is the 
great end of all interpretation.” United States vs. Highty- 
four Bowes Sugar, T Peters, 453. The Schooner Enterprise, 
1 Paine, 32. . United States vs. Wigglesworth, 2 Story, 369. 
Taylor vs. United States, 3 How: 197. . Attorney General vs, 
Radlof’,10 Exch. 84. . Per Goutp, J. in Myersvs. The State, 
1 Conn. 502. 

Both Acts are simply municipal laws; consequently, the 
Government cannot demand, nor the claimant oppose, the 
confiscation of any of the property covered by the informa- 
tion, by force of the law of nations; each must rely for suc- 
cess on the statutes alone. The source from whence they 
spring, and their effect, as real or personal statutes, differ 
essentially from those laws which regulate the intercourse of 
independent, or foreign nations. 

The District Attorney, in replying to the inquiry made by 
counsel for the claimant as to the proper mode of procedure 
and trial to be adopted in the adjudication of this case, said : 
“The proceedings for condemnation, under the Act of August 
6, 1861, of such ‘prize and capture’ should conform as near 
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as possible to proceedings in admiralty causes; and such,” 
continued the learned counsel, “has been the construction 
placed upon the Act by the United States Court of Alabama 
in similar cases.” 

I have not been favored with the perusal of any ruling of 
the Federal Courts for Alabama, on this question. This] 
regret. But after a careful resolving of the statute itself, 
am constrained to entertain the opinion, that neither in its 
words nor in its essence does it warrant the conclusion, that in 
seizures of land, or of property seized on land, the proceed. 
ings for condemnation should conform to proceedings in ad- 


miralty, further than what may be necessary, in a suit in rem, 


to initiate the cause and shape it for trial. 

The principles governing the District Courts of the United 
States in the determination of seizures of this kind, are inae- 
cordance with the common law, and the trial has, hitherto, 
been in pursuance of the manner of the English exchequer on 
informations im rem, where the decision of issues of fact de- 
volve ona jury. This Court cannot undertake to say that 
the national legislature, in passing this statute, contemplated 
the expansion of the jurisdiction of the admiralty, so far be 
yond what was understood and intended by it at the time of 
the formation ot the Constitution as to withdraw from the 
suitor, in a seizure like this, the right of a trial by jury, and 
to transfer the determination of the cause to the breast of a 
single judge. 

United States vs. Schooner Betsy & Charlotte, 4 Cranch. 
443. Sia hundred and. fifty-one Chests of Tea vs. United 
States, 1 Paine, 499. United States vs. Fourteen Packages, 
Gilpin, 235. The Sarah, 8 Wheat. 391. 

Section 9; chap. 20 of the judiciary Act conferred, inter 
alia, on the District Courts exclusive original cognizance of 
all civil causes of admiralty and maratime jurisdiction, and 
of all seizures on land and on water, and of all suits for pen- 
alties and forfeitures incurred under the laws of the United 
States, “saving to suitors, in all cases, the right to a com- 
mon law remedy, where the common law is competent to 
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give it.” And Mr. Justice Frecp, in delivering the opinion 
of the Supreme Court of the United Stctes, in the case of 
The Moses Taylor, 4 Wall. 411, gave the following compre- 
hensive exposition of this reservation: “It is not a remedy 
in the common-law courts which is saved, but a common-law 
remedy. A prozeeding in rem, as used in the admiralty 
courts, is not aremedy afforded by the common law ; it is a 
proceeding under the civil law. When used in the com- 
mon-law courts it is given by statute.” 

The judiciary Act confined the original cognizance of suits 
for penalties and forfeitures to the District Courts exclusive- 
ly. Bat the Act of August declares, that property used or 
employed forinsurrectionary purposes shall “be lawful sub- 
ject of prize and capture wherever found,” and that, “such 
prizes and capture shall be condemned in the District or Cir- 
cuit Court having jurisdiction of the amount.” Thus be- 
sowing upon the latter Court coneurrent original cogni- 
zance, with the District Court, when the amount is sufficient. 
And if the District Court for this District proceed by virtue 
of the Circuit Court powers, bestowed on it by the Act of 
August 11, 1848, the course of proceeding and trial must, 
on principle, be the same as in the District Court proper. « 

Counsel on both sides admitted that the proceedings and 
trial, under the Act of July, to condemn this property should 
be in accordance with the common law. 

I would here remark that if the views which I have ex: 
pressed on the Act of August are erroneous,—if, under this 
statute, the procedure and trial in seizures like this, instead 
of being in pursuance of the rules of the common law, should 
be in conformity to those of the admiralty or civil law,— 
then a peculiar anomalous jarisdictional diversity arises, 
and opposite modes of trial follow; the first three counts 
in the information would be decided by the Judge alone, 
and the fourth by a jury. 

' During the discussion of some of the foregoing questions, 
the Court intimated that the trial for the condemnation of 
this property must be according to the course of the com- 
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mon law. The counsel then agreed to dispense with the in. 
tervention of a jury, under section 4 of the Act of March 
3, 1865, 13 Stats. 501, for the purpose of casting the trial of 
the issues of fact upon the Court; and to effect this, they 
filed a stipulation with the Clerk, as required by that section 
of the Act. 

But to impose the trial and determination of issues of fact 
on the Court, two things are necessary ; first, it must be a 
civil case; and secondly, it must be pending in a Circnit 
Court. Under the Act of August, as remarked above, the pro- 
ceedings, without regard to amount, may be instituted in the 
District Court, and, concurrently with it, in the Cireuit Court, 
when the amount is sufficient to give the latter jurisdiction; 
while all proceedings under the Act of July must be brought 
in the District Court. 

This is, as already observed, a proceeding im rem ;—an 
information filed by the District Attorney, ew-oficio, who 
prosecutes for the United States and an Informer, to en- 
foree the condemnation of realty, and of personalty seized 
onland. The Act of August provides that the Attorney- 
General, or district attorney, “ my institute proceedings of 
condemnation”; but the name or the nature of the remedy 
to be adopted in effectnating the condemnation, is not 
given ; and, therefore, as to what is a proper remedy can be 
inferred only from the spirit of the statute and its evident 
object. 

The Act of July, however, [to which Informers are un- 
known] is more definite. It declares that, “to secure the 
condemnation and sale of any such property, after the same 
shall have been seized, so that it may be made available for 
the purposes aforesaid, proceedings in rem shall be institu- 
ted in the name of the United States in any District 
Court thereof,” etc. ; “ which proceedings shall conform as 

nearly as may be to proceedings in admiralty or revenue 
cases.’ 

For the government, it was argued that these statutes are 
remedial laws, and clearly distinguishable from penal or 
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criminal statutes. Whereas, on the part of the claim- 
ant, it was insisted that they are criminal laws, and that the 
confiscation inflicted by them is a punishment for crime; 
and further, that an information im rem is not a suitable 
remedy by which to invoke a judgment of confiscation. 

Whether these statutes are remedial laws, as contra-distin- 
guished from penal or criminal enactments, is an intricate 
and perplexing question—inwrapped in doubt, and difficult 
to determine so as to satisfy the judicial mind. They are of 
anature peculiar to themselves, and cannot, I think, be as- 
signed to any particular. department of jurisprudence. 

By the District Attorney these Acts were likened also to rev- 
enue laws. The argument was plausible, but it failed to con- 
vince. Mr. Justice Grisr, in pronouncing the decision of 
the Court in Francis v. United States, 5 Wall., 388, re 
marked that the Act of August 6, 1861, “isnot an Act for 
the collection of revenue.” What was there said will. apply 
with still greater force to the Act of July 17, 1862. The 
general object of revenue laws is merely the collection of 
duties and taxes, though they may. impose fines and work 
forfeitures of property. 

Counsel for the claimant. contended that confiscations un- 
der these statutes are in no manner different from forfeitures 
of enemy property in times of war; and that the law of 
nations is the touchstone for construing them. To this argu- 
ment Zhe Prize Cases, 2 Black 635, would seem to farnish 
an answer. 

In ulterior consequences, these statutes, in my judgment, 
resemble those laws enacted by some of the States during 
the war of Independence, by which the estates of persons 
absenting themselves from the country, lapsed, or escheated, 
or were otherwise forfeited to the people. Gilbert et. al. v. 
Bell, 15 Mass, 44. Borland v. Dean, 4 Mason 174. 

After a careful perusal of the Acts of August and July, 
Iam inclined to be of the opinion, that there are some por- 
tions of each which may be found to possess a nearer af- 
finity to criminal law, than to remedial jurisprudence. But 
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the question will receive no discussion, as a Deahidane ‘upon 
it is not essential. If, however, it were necessary to decide 
it, some aid might be gathered from the case of Fisher y, 
McGuire et. al.,1 Gray 1. 

Under the Act of August, the offence stamps itself pri- 
marily on the property,—it is the offender ; and its forfeit. 
ure is the penal consequence of the act of the owner in 
knowingly using it, or consenting to its employment for il- 
legal purposes. His transgression—in acquiring, or dispo- 
sing of property with intent to use or employ it, or to 
suffer it to be used or employed, in aiding, abetting or 
promoting rebellion ; or, being the owner of property, 
knowingly using or employing, or consenting to the use and 
employment of it as aforesaid—is the point upon which the 
confiscation turns. But under the Act of July the offence 
impresses itself primarily.on the owner,—he is the offender; 
and the forfeiture of his property is a penalty inflicted for 
his crime. And, under this last Act, it is not necessary, to 
work the forfeiture, that the property be adherent to the 
rebellion. 


Concurrent with, and explanatory of this statute, Con- 
gress passed a Jount Lesolution, which, inter alia, provides, 
as follows: “nor shall any punishment or proceeding, un- 
der said Act, be construed so as to work a forfeiture of the 
real estate of the offender beyond his natural life.” 12 
Stats. 627. 

It was insisted on behalf of the claimant, jist, that 
these statutes are unconstitutional and void; and, se 
condly, if not so, that they expired with the rebellion. But 
as the claimant, among other matters relied on by him, has, 
to his claim and answer, superadded a plea of pardon, the 
Court is relieved from considering either of those proposi- 
tions. 

As to the question whether the proceeding instituted by 
the government to confiscate this property is' a civil suit, or 
a criminal proceeding, Mr. Justice Story, in an Anonymous 
case, 1 Gall 22, said: “ But it is not-true that informations 
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in rem are criminal proceedings. On the contrary, it has 
been solemnly adjudged that they are civil proceedings.” 
Citing several cases.—And see Zhe Palmyra, 12 Wheat. 1. 

The case of the United States v. La Vengeance, 3 Dall. 
997, was an information filed by the District Attorney, 
founded on a statute prohibiting the exportation of arms and 
ammunition. It was argued that the proceeding was of com- 
mon law jurisdiction and a criminal cause. But the Court 
held it to be of admiralty jurisdiction. And Chief Jus- 
tice Marswatr, in the course of the opinion, said: “ In 
the next place, we are unanimously of opinion, that it is a 
civil cause: it is a process in the nature of a libel im rem ; 
and does not, in any degree, touch the person of the of- 
fender.” 

These cases were in admiralty. 

Notwithstanding an action im rem may be deemed a civil 
proceeding, yet it undoubtedly is a proper remedy to enforce 
a forfeiture incurred under the provisions of a penal statute. 
United States v. Highty-four Boues of Sugar, supra. See 2 
Parsons on Maratime Law, 682. Attorney-General v. Rad- 
lof’, supra. 

This last case arose on an information filed to recover pen- 
alties for smuggling. Counsel for defendant proposed to 
call the defendant himself as a witness on behalf of the de- 
fence, under an Act allowing parties, in civil cases, to tes- 
tify on their own behalf. The crown objected, and the ob- 
jection was allowed. A rule nisi followed, and it was 
heard before the Court of Exchequer. 

The point in judgment was under an Act of Parliament 
declaring that in “all penalties or forfectures incarred or 
imposed by this or any other Act relating to the customs, or 
to trade or navigation, shall and may be sued for, ete., by 
action of debt, plaint, bill, or information,” ete. Martin 
and Piarr, B. B., held, that theinformation filed under this 
section was not a criminal. proceeding, and, therefore, the 
defendant was improperly rejected. But Parks, B., and 
Pottoox, C. B., decided that it was a criminal proceeding. 
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Said the former: “ An information by the Attorney-Generg] 
for an offence against the revenue laws, is a criminal pro- 
ceeding—it is a proceeding instituted by the crown for the 
punishment of a crime—for it is a crime and an injury to 
the public to disobey statute revenue law, and, accordingly, 
the old form of proclamation, made before trial of informa. 
tions for such offences, styles these offences ‘ misdemeanors, ” 
The opinion of Pottoce, C. B., (who tried the case below,) 
was to the same effect. 

The Court being equally divided, the rule was dropped, 
and, consequently, the decision at Vist Prius remained un- 
disturbed. 

In the first count of the information it is alleged, that af. 
ter the passage of the Act of Angust 6, 1861, and after the 
promulgation of the President’s Proclamation in pursuance 
thereof, and during the rebellion, Cook Brothers, for one 
hundred and fifty thousand dollars, granted, bargained, sold, 
and conveyed the property embraced in the information, to 
the so-called Confederate Government, knowingly, with in- 
tent that the same should be used and empioyed for insur- 
rectionary purposes. In the other counts, based on this stat- 
ute, it is alleged, that Cook Brothers mortgaged this pro- 
perty to the so-called Confederate Government, after the 
passage of the Act and the publication of the Proclamation, 
knowingly, and with the intent that it should be used and 

employed in aiding and promoting the rebellion. I have 
carefully examined all the conveyances relied on by the 
District Attorney, and find them to be, in every instance, 
deeds of mortgage. | 

Now, if the rule of the common law prevailed in this 
State, the legal title would undoubtedly have passed to the 
so-called Confederacy; but here a mortgage is a mere se- 
curity for the debt, and nothing more. 

In Davis et. al. v. Anderson et. al.,1 Kelly, 176, Warner, 
J., delivering the opinion of the Court, said, that “a mort- 
gage in Georgia is nothing more than a security for a debt, 
and the title in the mortgaged property remains in the mort- 
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gagor, until for ecloseure and sale in the manner-pointed out 
by the statute.” Other cases followed to the same effect. 
1 Kelly 572; 4 Ga. 169; 7 Zd. 183,499; 10 Jd. 66, 300; 
96 Id. 197; 27 Ld. 389. In Jackson v. Carswell, 1 Bleck- 
ley, 279, (34th Ga.) the same Court, in express terms, per 
Waker, J., affirmed Davis et. al. v. Anderson et. al.. So 
this question, in thedoctrine of mortgages, may be considered 
as settled in Georgia. 

Mr. Justice Davis, in pronouncing the opinion of the Su- 
preme Court of the United States in the case of Chicago 
ity v. Lobbins, 2 Black 418, said: “Where rules of property 
in a State are fully settled by a series of adjudications, this 
Court adopts the decisions of the State Courts.” See Zd., 
498. Also Swift v. Tyson, 16 Peters 1. 

It is in evidence that Ferdinand W. C. Cook, of the late 
firm of Cook Brothers, died in 1864, The surviving: part- 
ner, Francis L. Cook, interposes, and claims the legal title 
to the property before the Court. In his claim and an- 
swer to the information, and likewise in his responses 
to certain special interrogatories propounded by the gov- 
ernment, he confesses that upon the premises and with 
the machinery, and implements, the manufacture of arms 
for the so-called Confederate Government was carried on 
by Cook Brothers, both members of the firm knownig of 
the same, and consenting thereto, and believing that the 
arms were to be used and employed in the war then going 
on against the Government of the UnitedStates. 

He adds to the foregoing confession, a formal denial of the 
motives, purposes, and intent charged in the information, and 
avers, that all these things happened in the course of busi- 
ness transactions, Cook Brothers being workers in iron, and 
engaged simply in their ordinary vocation, and actuated 
solely by the desire of gain, and the hope of legitimate 
profit. 

But that Francis L. Cook cannot thus purge himself of 
the offences just confessed,—voluntarily fabricating arms 
for the so-called Confederate Government, and believ- 
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ing, at the very time, that they would be employed in levy- 
ing war against his country ; and knowingly using, and con 
senting to the employment of the property covered by the 
information, for insurrectionary purposes,—is a principle o 
the criminal law too well established to bear discussion, or to 
elicit comment. espublica v. McCarty, 2 Dall. 86. United 
States v. Vigol, Id., 346. Ee parte, Bollman 4 Cranch, 7, 
126. 

In addition to the many matters discussed during the hear- 
ing of this cause, the District Attorney incidentally alluded 
to a balance admitted by the claimant to be due by him to 
the rebel government, at the date of its downfall, amounting 
to $69.104 dollars, in “Confederate Treasury notes.” But 
this question cannot be adjudicated in a suit an rem. 

The claimant interposed a plea in the nature of a plea of 
pardon, alleging that a pardon was granted to him by the 
President of the United States, on the 11th day of Decem-. 
ber, 1865, and prior to the issuing of the warrant of arrest. 

In his plea, he alleges, that the President granted to him, 
(using the words of the grant,) ‘a full pardon and amnesty 
for all offences by him committed, arising from participation, 
direct or implied, in the rebellion,’—adding an averment, 
that he has performed all and sir gular the conditions therein 
contained, and prays judgment and a writ of restitution.° 

The pardon was produced, and inspected by the Court. 
It contains the following conditions, to-wit: rst, that he 
shall take the oath prescribed by the President in his Proe- 
lamation of May 29, 1865. Secondly, that he shall never 
acquire any property whatever in slaves, nor make use of 
slave labor. Zhirdly, that he shall “first pay all costs ac- 
crued in any proceedings instituted, or pending against his 
person or property before the date of the acceptance of this 
warrant.” Fourthly, that he “shall not by virtue of this 
warrant, claim any property, or the proceeds of any prop- 
erty that has been sold by the order, judgment, or decree of 
a Court under the confiscation laws of the United States;” 
and, jifthly, that he shall notify the Secretary of State, in 
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writing, that he has accepted said pardon. <A copy of the 
acceptance was annexed to the plea, and bears date Decem- 
ber 12, 1865. 

In proceeding to inquire into the legal effect of this char- 
ter of pardon, it may be borne in mind that the documen- 
tary proofs show that it was granted on the 11th of Decem- 
ber, 1865, accepted on the ensuing day, and the proper of- 
ficer notified. That the warrant of arrest was issued on the 
22d of November, 1866, and very shortly thereafter the 
property was seized by the Marshal; and at the March 
Term, 1867, of this Court, the District Attorney filed the in- 
formation. 

It is manifest from the language of the pardon itself, 
without resorting to construction, that the Executive, by his 
warrant or grant to Francis L. Cook, not only forgave and 
buried in oblivion, all offences by him committed, arising 
from participation, direct or implied, in the rebellion; but 
also clearly intended to restore to him all his confiscable 
property. Observe the words, found in the premises, “ full 
pardon and amnesty”—words the most comprehensive 
and potent that could be employed to carry this inten- 
tion. And if the grantee has performed all conditions 
precedent, and has not violated any of the conditions sub- 
sequent, then, all the right, title, and immunities bestowed 
bythe grant, vested, and continues vested in him; and— 
if the charter of pardon be construed agreeably to the laws 
of this State—in his heirs. 

If this last conclusion is sound, it may be assumed—pro- 
vided the conditions subsequent, in the pardon, were affirma- 
tive conditions, and not personal and inseparable from the 
grantee—that had he died before complying with these con- 
ditions, his heirs could come in and comply; premising, 
of course, that the forfeitures or confiscations imposed un- 
der the provisions of these statutes, extend beyond the life 
of the grantee. This question might arise under the Act of 
August, but not under the Act of July, unless personal es- 
jate is included in the term “forfeiture” as understood in 
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the third section of the third article of the Federal Consti- 
tution. And this proposition is equally as applicable to per- 
sonal representatives as to heirs. Sir Hdward Phitton’s case, 6 
Rep. 79 b. isin point : Sir Edward was outlawed at the suit of 
one R. after judgment, and before the general pardon of, 43 
Eliz.; and after the pardon Sir Edward died. The Court held, 
that his executors could avail themselves of the pardon, and 
have the benefit of it; and this, too, whether executors or 
administrators were named in it or not. Citing Zord Mor. 
daunt’s case, Cro. Eliz., 294. 

A pardon is an act of mercy flowing from the fountain of 
bounty and grace; its effect, when it is a full pardon, is 
to obliterate every stain which the law attached to the of- 
fender, to place him where he stood before he commit- 
ted the pardoned offense, and to free him from the penalties 
and forfeitures to which the law had subjected his person 
and property :—“ to acquit him,” says Sir William Bracx- 
stone, “of all corporal penalties and forfeitures annexed to 
the offence for which he obtains his pardon.” 4 Com. 402. 

“A pardon,” says Lord Coxnr, “is a work of mercy, 
whereby the King, either before attainder, sentence or con- 
viction, or after, forgiveth any crime, offence, punishment, 
execution, right, title, debt or duty, temporal or ecclesiasti- 
cal: All that.is forfeited to the King by any attainder, ete., 
he may restore by his charter.” 3. Inst. 233d. 

The King v. Greenvelt,12 Mod. 119. Motion to discharge 
Dr. Greenvelt, pro mala praxi. It was argued, that the 
King having granted the fines to the College, he could not 
by his pardon destroy his own grant; and that the fines re- 
mained notwithstanding. 

“ But per Curtam, seriatim: The penalty pro mala prawi, 
is only a satisfaction to the public justice, and not to the 
party, who had his action on the case; and that whenever a 
crime is pardoned, all the effects and consequences thereof 
are discharged; that when an Act of Parliament appoints a 
fine for a public offence, such fines, of common right, belong 
to the King, unless they are otherwise particularly disposed ; 
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that the King by granting away his fines, does not extin- 
guish his power of pardoning, for that would be an extin- 
guishment of his prerogative by implication ; and the power 
of pardoning being inseparably annexed to the Crown, and 
not grantable over, the King therefore pardoning this of- 
fence, before the fine actually imposed, whereby an interest 
would have vested in the grantee, the offence was thereby 
gone, and the penalty pending thereon discharged.” 

In ex parte Wells, 18 How. 307, it was said by a distin- 
guished jurist—Mr. Justice Wayne—in pronouncing the 
opinion of the Court, that “when the words, to grant pardon, 
were used in the Constitution, they-conveyed to the mind 
the authority as exercised by the English Crown, or by itsrep- 
resentatives in the colonies. * * * We must, then, give 
the word the same meaning as prevailed here and in Eng- 
land, at the time it found a place in the Constitution.” 

Mr. Justice Friep, in delivering the opinion of the Court, 
in ex parte Garland, 4 Wall. 333, said: * A pardon reaches 
both the punishment prescribed tor the offence and the guilt 
of the offender; and when the pardon is full, it releases the 
punishment and blots out of existence the guilt, so that in 
the eye of the law the offender is as innocent as if he had 
never committed the offence.” 

Although laws are not framed on principles of compas- 
sion for guilt; yet when Mercy, in her divine tenderness, 
bestows on the transgressor the boon of forgiveness, Justice 
will pause, and, forgetting the offence, bid the pardoned 
man go in peace. 





JUDGMENT. 


On hearing the above cause, and having inspected the 
charter of free and full pardon granted by the President of 
the United States, on December 11, 1865, (before any 
judicial proceedings had been instituted in any Court for the 
condemnation of the property covered by the Information) 
to Francis L. Cook, the claimant, and by him pleaded in 
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bar of these proceedings, it is considered and adjudged by 
the (»urt here, that the said plea of the claimant be al- 
lowed, and that this cause be dismissed, and it is so ordered, 
The Court adjudges nothing furthei in the case. 

3d of April, 1868. 





Joun Scupper vs. Josep A. Tuomas. 


A note given for the loan of Confederate money, was illegal, without consideration and 
void ; so, also, was anote or due bill given in renewal of such original note. 


In the Circuit Court at Savannah. April Term, 1868. 


Assumpsit for the recovery of four thousand five hundred 
dollars, on a due bill, of which the following is a copy : 

“ Burke County, March 3, 1866.—Due John Seudder the 
sum of four thousand five hundred dollars, for value re 
ceived, with interest from January 11th, 1866. 

(Signed) “JOSEPH A. THOMAS.” 

To the declaration defendant pleaded the general issue, 
and a special plea that the said due bill, or promissory note, 
was without consideration, inasmuch as it was given in set- 
tlement and renewal of a note, the consideration of which 
was the loan of Treasury notes issued by the so-called Con- 
federate States, which were issued contrary to law and were 
of no value. 

To this plea, plaintiff replied that on the 16th of April, 
1862, defendant borrowed of him seven thousand five hun- 
dred dollars in Confederate Treasury notes, to secure the 
payment of which he gave his promissory note for said sum, 
with interest, and that at that time these Treasury notes 
were of great value. That on the 3d day of March, 1866, 
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plaintiff held the said note for seventy-five hundred dollars, 
and also a promissory note made by one Robert Thomas, for 
five hundred dollars, and that in compromise and in consid- 
eration of the surrender of these two notes, defendant gave 
his due bill or promissory note for forty-five hundred dol- 
lars, now sued on. 

To this replication defendant demurred. 


Erskine, J.—The promissory note given by the defendant 
to the plaintiff, April 16, 1862, for the loan of Treasury 
notes issued by the so-called Confederate States, was with 
out consideration and void,—the contract being illegal in its 
inception. And the due bill made March 3, 1866, and de- 
livered to the plaintiff in compromise and settlement of the 
original note, and the further supposed consideration of the 
surrender to the defendant of the note of Robert Thomas, 
inherits the taint of the note of April, 1862, and is likewise 
invalid. For when acontract, in whole or in part only, grows 
immediately out of, and is connected with an illegal trans- 
action, notwithstanding it may be a new contract, it is 
equally contaminated. 

This case falls directly within the principle of Toler v. 
Armstrong, 4 Wash. 296, and the case of Jf. U. Milner, 
lately decided in the United States District Court, Northern 
District of Georgia.—ante p. 330. 

The demurrer must be sustained. Judgment, nd capvat. 


Mr. Gurrarp, for plaintiff. 
Mr. Luoyp, for defendant. 


April 16, 1868. 
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(” With few exceptions, the matters belonging to each Title are arranged Alphabeti- 
cally. The chief exceptions are, Code, Georgia Reports, and Statutes . . . . Con- 
strued, In these, the numerical order is observed. 

(2 When the cited page is lower than 284, the decision is by the Supreme Court of 
the State; when higher, it is by a Court of the United States. 





ABANDONMENT of right, allowed, 192. 

ABATEMENT.—Death of co-caveator works no abatement of proceed- 
ing to probate a will, 102. Plea of non-joinder allowed after one of 
the defendants in a joint action was stricken from the declaration by 
amendment, 67. 

ABOLITION.—See Emancipation. 

ABSENCE.—Continuance for absence of party, held discretionary, 184. 

ACADEMY.—Charter of, not violated by making a certain lease in this 
case, 47 

ACCEPTANCE of assignment made in the absence of assignee, pre- 
sumed, 288. Acceptance of pardon, said to be a confession of guilt, 
296. ‘ 

ACCOMPLICE.—Act of, imputed to the prisoner, 247. 

ACCORD and Satisfaction, said not to result, technically, from invest- 
ment in Confederate bonds by debtor, under creditor’s order, 218. 

ACCOUNT between partners, taken at law, 91. 

ACTION.—Alien enemy’s action (so held by the judgment dismissing it) 

re-instated after the war, 45. 

Condition precedent to action, must be performed, 143. 

Creditor’s action, in Equity, against the debtor of his debtor, 170. 

Consolidation of actions, not ordered where the effect would be to 
oust the jurisdiction, 82. 

Election between joint and several actions, 78. 

Illegal consideration will not support an action, 320, 330, 364. 

Indorser liable in the second instance, not suable with the maker, 142. 

ADMINISTRATOR.—Bond for titles, with purchase money paid, leaves 

no estate in the vendor upon which to administer, 63. 

Caveator (one of several) dying, his administrator is not a necessary 
party, 102. 

Citation, not open to question in this case on the appeal trial, 243; 
second citation held unnecessary, Id. 
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Administrator.—Code, § 2461: Selection of administrator by neat of kin 

247. § 2464: Letters to other than original applicant, 246. 

Distribution made prematurely, and administrator held personally 
liable to creditors, 95. 

Dower may be contested by the heirs, as -well as by the administra. 
tor, 251. 

Emancipation, no excuse for administrator, in this case, 95. 

Husband, as wife’s administrator, recovered, in ,this case, for a con- 
version before marriage, 40. 

Jurisdiction to grant letters on estate of non-resident who left no 
property here, denied, 63. 

Kin having selected, under the Code, a proper person to administer, 
the Ordinary had no discretion but to appoint, 243. 

Loss of property, without fault of administrator, not ordinarily to be 
borne by him, 95. 

Possession as administrator, distinguished from possession as hus- 
band, 192. 

Sale of land by administrator without authority, and bill brought to 
cancel the deed, etc., 208. 

ADMIRALTY modes of trial, not applicable to Informations in rem, 
founded on certain seizures, 344. 


ADMISSION, by demurrer, of the facts charged in the bill, 202. 

ADVANCES by trustee, said to be proper matter for reimbursement, 53, 

ADVERSE possession, not commenced by secret attornment, 139. No- 
tice by adverse possession, sufficient to amount to discovery of fraud, 
280-2. 

AFFIDAVIT.—Bill supported by affidavits, on question of injunction, 
213. Garnishment issuable after return term of Attachment, without 
new affidavit, 229. Illegality affidavit, held a remedy under Stay 
Ordinance of 1865,254. Mistake in affidavit, correctable by other 
parts of the record, not suffered to prejudice, 279. Stay Ordinance 
of 1865 does not require an affidavit from the plaintiff, 254. 

AFORESAID means, generally, next before, 180. 

ALIBI, not established in this case, 264-5. 

ALIEN enemy’s suit (so held by the judgment dismissing it) reinstated 
after the war, 45. Sequestration of his property, and his incapacity 
to prosecute actions mentioned, arguendo, 46. 

ALTERATION in writing, explained by parol, 184. Code, § 3758, 
cited, 190. 

AMBIGUITY, explainable by parol, 184. Code, $8724, cited, 190. 

AMENDMENT.—Act of 1853: Pleadings amendadle at any stage, 270. 

Attachment amended so as to make it returnable to the County Court 
instead of the Inferior Court, 156, 

Code, § 200: 6: Amending powers of all Courts, 271. § 8258: For- 
mal defects disregarded Ib. § 8415: Striking out a defendant, 7% 
§§ 3424-5: Judgments and executions amendable, 208. 

Execution set aside, and a new one issued, 207. 
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Amendment.—Judgment in attachment amended, so as to change it from a 
general judgment to a special one against the property attached, 207. 

Plea of non-joinder, allowed after amengment to declaration improp- 
erly striking a joint defendant, 67. 

Process amended, changing the appearance Term, 269. 

Remarks concerning amendments, but nothing decided, 104. 

Second original and process issued by way of amendment, 269. 

Usee, not introduced by amendment where the effect would be to 
defeat a right of set-off, 267. 

AMNESTY.—See Pardon. 

ANSWER.—Belief of defendant, said to be requirable by complainant, 

272-8. Denial of equity by answer—effect, 47, 213, 252, 261. 

Discovery waived or disclaimed, answer still requisite as pleading, 
114; but whether open to exception, not decided, Id. 

APPEAL, not allowed from Monthly Term of County Court, 231.. Con- 
sent to appeal, with other facts, held to estop the party from denying 
certain preliminary steps in the proceeding, 248. Writ of error does 
not lie pending appeal, 104. 

APPEARANCE Term changed by amendment; and service by second 
original, etc., effected, 269. Garnishment issued after appearance 
Term of attachment, 229. 

APPRENTICE.—Act of 1866, construed, 236. 

Colored child, held not subject to be bound out.as an apprentice, in 
this case ; and the Ordinary’s judgment so disposing of him, held 
no bar to the father’s claim on JZabeas Corpus brought by the 
alleged master, 236. Slavery said to be extinct in reality, and offi- 
cial toleration of its continuance disapproved, 237-8. 

ARBITRATION by illegal submission, and the award set aside on mo- 
tion, 178. Code, § 2826: Submission involving over $500, to be in wri- 
ting, 176. 

ARGUMENT, confined to the facts in evidence, 7. Opening and conclu- 
sion on motion to dissolve injunction, given to defendant, 47. Sub- 
stantial defect, said to be open to attack in the argument of a special 
demurrer, 323. 

ARMY LINES.—Contract to remove negroes out of the lines of the 
United States Army, held illegal, 320. 

ASSAULT, (with intent to rape,) proved in this case, 263. 

Homicide not always reduced by first assault, 59. Penalty for assault 

with intent to murder, not excessive, 241. 

ASSETS (Equitable) reached by creditor in a direct proceeding, 170. 

ASSIGNMENT preferring certain creditors, held void’ here, though 
made in Tennessee, 177. Code, § 1954, cited, 178. Acceptance of 
assignment presumed, 238. Party made a competent witness by as- 
signing his interest, etc., Id. 

ATTACHMENT.—Amended by inserting County instead of Inferior, thus 
making the attachment returnable to the County Court, 156. Code, 
§ 3190: Condition of bond, 230. $8241: Judgment, how entered, 208. 
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Attachment.—Garnishment issued after return Term of attachment, and 
without new. affidavit and bond, 229. Judgment amended, changing it 
from a general one to a@udgment against the property attached, 207, 

ATTAINDER—Bills of attainder, said to be statutes enacted by the gu- 
preme legislative power, pro re nata, inflicting capital penalties, e 
post facto, without conviction in the regular course of administration 
through Courts of Justice, 298. They do not always designate by 
name the persons to be attainted, Jd. Examples of such bills, 298 
to 301. Bills of pains and penalties are of a kindred nature, 301-2-3, 

ATTEMPT to rape was proven, in this case, 263. An attempt to steal 
was not all, in this case,—the larceny was complete, 247. 

ATTORNEY AT LAW —Admission, suspension, and disbarment, said to 

be judicial acts, not ministerial, 288 to 291. 

Argument of counsel, confined to the facts in evidence, 7. 

Forfeiture of right to practice, said not to result from nonuser, 291. 

Mandamus to admit or restore, refused in Pennsylvania, 289-90. 

Oath prescribed by Act of Congress (January 24th, 1865,) held un- 

constitutional as to certain Attorneys in the Federal Courts, 285. 
Oath prescribed by the laws of California, recited, 306. 
Office (public)—whether held by Attorney-at-law, as such, 287-8, 291. 
Omissions in Judge’s charge, should be called to his attention by the 
counsel, 241. 

Opt‘on as to taking or rejecting cases, 287. 

Right to practice, whether property or not, 292-3-4. 
ATTORNMENT (secret) does not inaugurate adverse possession, 139. 
AWARD-—Indemnity to co-partner, required by the award in this case, 

113. Injunction granted against entering an award, 252. Judgment 

adopting an award, set a-ide on motion because the submission in- 

volved over $500.00, and was not in writing, 173. Mistake was not 

in this award, 226. 

BAIL may be indemnified by mortgage, 180. Condition of the bond in 
criminal cases, Jb. Sheriff may take the bond, Jd. 

BAILEE—Possessory warrant against, by bailor, 108. 

BANK Notes issued by plaintiff, an incorporated Bank, deposited in Court 
by defendant, pending the action, and allowed as a set off, 267. Sev- 
eral actions brought simultaneously by same plaintiff, and order of 
consolidation refused, 82. 

BANKRUPTCY—Debt made for Confederate money, rejected, 330. Re- 
hearing applied for and granted, 331. 

BARGAIN and Sale, not proved in this case, 92-4. 

BELIEF of party examined by his adversary as a witness, held to be ey- 
idence, 271. Mention made of the rule in Equity, 272-3. 

BILL IN EQUITY—Affidavits read in support of injunction bill, 214. 
Creditor’s bill against the debtor of his debtor, 170. 

Demurrer admits the bill, 202. 

D ismissed during the war, because complainant was an alien enemy, 

and re-instated after the war, 45. Dismissed, in this case, in addi- 

tion to dissolving injunction, 47. 
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Pillin Hquity—Multifariousness, denied, 208. 

Parties include all persons interested, Jd. 

Prayer may be general, 114. 

BILL OF EXCEPTIONS must plainly set forth the alleged error, 124. 
BILLS OF ATTAINDER, 298 to 303. 

BILLS OF CREDIT, defined, 330.. Confederate Treasury notes were not 
such, Jd. 

BILLS OF PAINS AND PENALTIES, 301-2-3. 

BUND.—Bail bond in criminal case taken by Sheriff, and the condition 

approved, 180. 

Code, § 3190: Condition of Attachment bond, 230; § 8462: Condition 
of Garnishment bond, Ib. 

Garnishment after return Term of Attachment, without new bond, 
229. 

Titles, bond for, distinguished from conveyance, 190. Bond for titles, 
with purchase money paid, is a complete title, 63. ~Assignee of 
bond for titles, contracting to pay off balance of purchase money 
due original vendor, required to perform’ by decree in Equity, 258. 
Seperate estate in wife, secured by bond to trustee, 184. 

BRICKS made in partnership, 262. 

CANCELLATION of writings for fraud, etc., 208,.213. Cancellation of 
notes, suggested, 218 ; and said to be practicable at law, Jd. Venue 
of bill for cancellation, 208. 

CAPTURE isa taking by military power, 344. 

CARRIER’S consent, as well as that of the consignee, is requisite to the 
stoppage of through freight short of its destination, without the pay- 
ment of full rates, 273. A carrier not a party to the contract, has no 
right to object to such stoppage; and if he take the goods over his 
line contrary to the consignee’s expressed wish, he is not entitled to 
compensation, Jd. 

CASES cited from Georgia Reports. 

Albertson vs. Halloway; LG, 377, 325; Aycock vs. Aven, 2S, 
694, 158. 

B. Baily vs. Milner, @S, 330, 365 ; Barnes vs. Shinholster, 9.4, 131, 

94; Butt vs. Maddox, "7, 499, 359. 
C. Choice vs. The State, 7h, 424, 80; Clayton vs. O’Corner, BO, 
687, 193-9 ; Cohron vs. The State, &O, 760, 80. 
D. Davis vs. Anderson, JL, 176, 358-9; Denson vs. Patton, LL, 577: 
190; Doonan vs. Mitchell, &G, 479, 44. 

Elfe vs. Cole, YE, 197, 359 ; English vs. Register, "7, 387, 124, 140. 

Fain vs. Garthright, §, 6, 124; Fears vs. Brooks, 9. &, 197, 190. 

Gibson vs. The State, 8S, 224, 233; Gresham ys. DeLauny, @<k, 

442, 157-8. - 
H. Henderson vs. Hackney, 1%, 282. 103; Hershfeld vs. Dexel, 1, 
582, 179; Howell vs. Fountain, &, 181, 328 ; Huff vs. McDonald, 
BQ, 131, 44. 
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Cases.—3. Jackson ys. Carswell, <b, 279, 359; Jackson vs. Coggin, 
2S, 403, 43; Johnson vs. Brady, 234k, 185, 191-2 ; Johnson ys, 
Hines, 811, 728, 191. 

K. Keener ys. The State, 9. $3, 230, 242. 

L. Lawson vs. Cunningham, £331, 454, 141. 

M. Mayor (The) vs. Hussey, IL, 80, 147; McDonald vs. Napier, 14, 
89, 293; McDougald vs. Dougherty, L, 588, 172; Mere: ys, 
Mercer, 9 &, 421, 94; Morgan vs. Morgan, 1. ©, 300, 859. 

N. Neal vs. Kerrs, 4h, 169, 359. 


P. Phillips vs. Lamar, 22°77, 228, 14-15; Pitts vs. Bullard, G, 5, 63-5-6; 


Pitts vs. Hooper, LG, 445, 273; Potts vs. House, G, 334, 108. 

R. Ragland ys. The Justices, 1.O, 66, 359; Revel vs. The State, 2G, 
276, 59, 81; Robinson vs. Bank of Darien, 3. 8, 107, 44; Robinson 
vs. The State, 3, 572, 359. 

S. Shands vs. Howell, SB, 222, 67-71; Slaughter vs. Culpepper, 8S 
25, 127; Solomon vs. Sparks, Q3°7, 389, 359 ; Stamper vs. Griffin, 
SO, 312, 141; Stephens vs. Bell, 4B, 319, 172; Swift vs. Swift, 
18, 145, 215. 

T. Tyson vs. Yawn, LS, 493, 135. 

VY. VanDyke vs. Besser, Qh, 268, 174. 

W. Wellborn vs. Rogers,’ 34h, 579 to 581, 44; Winter vs. Garrard, "7, 
183, 359. 

CAUSE OF ACTION, though a tort, said to merge in the judgment, 

72-3. 

CAVEATOR’S representative, not a necessary party where some of his 
co-caveators survive, 102. 

CERTAINTY.—Bill of exceptions must set forth the errors, 124. De- 
murrer, special—requisite certainty, 323. Judgment set aside for 
uncertainty in the pleadings, 173. Pleain bar need be certain toa 
common intent only, 320-8. 

CERTIORARI—County Judge’s decision made at Chambers on posses- 
sory warrant, reviewed under 31st.section of County Court Act, 265. 

CHALLENGE.—DPuelling laws of Alabama and Virginia, cited, 304-5. 
Grand Jurors challenged in United States Court, 336. 

CHAMBERS.—Certiorari from County Judge acting at Chambers, how 
brought, 265. Decree at Chambers giving direction to Receiver, 183. 

CHARGE of Court not made requisite by the evidence, should not be 
given, 31, 241. Evidence warranted the charge in these cases, 60, 
247. Omissions in the charge should be called to the attention of the 
Court by counsel, 241. 

CHARTER of Academy was not violated by the making of a certain 
lease in this case, 47. 

CHILDREN.—Bequest to mother and the children of her body,‘creates a 
joint estate, not an estate tail, 40.. Colored child, held illegally ap- 

prenticed by the Ordinary, and Habeas Corpus by the alleged master 

defeated, 236. Exemption in behalf of children, not defeated by 
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(Children) —father’s mortgage, 180. Father, the executor, held to have com- 
mitted a fraud by concealing from his child, the legatee, its right to a 
legacy, 40. Furniture allowed to both sets of children left by. de- 
ceased, 124. 

CIRCUIT Court of the United States, said not to be technically an In- 
ferior Court, 289. Equitable power to enjoin the collection of unau- 
thorized tax, 315. State may sue in this Court, 7d. State law regard- 

‘(4d in it, 320-4, 344. 

CIRCUITY of action, avoided by bill in Equity, 261. 

CITATION, not questionable, in this case, on trial of the appeal, 243. 
Administration granted to other than original applicant, without new 
citation, Jd. 

CITED cases from Georgia Reports.—See Cases cited, 

CITY.—Jurisdiction over general Statutory offences, denied, 145. 

CIVIL CASE.—Information in rem, whether a civil case, 356-7. 

CODE OF GEORGIA.—Its comprehensiveness, 88. " 
Construed or cited. (Sections numbered as in first edition. 


§ 6: Construction of certain words, 183. 

9: Lex loci, 179. 

200, 4{ 6: Power of every Court to make amendments, 271. 

897: Rules of W. & A. Railroad, 108. 

1727: Recording voluntary settlement, 192. 

1952, 4 2: Promise to answer for another’s debt, 260. 

1954: Assignment preferring creditors, 178. 

2013: Exemption from levy and sale, 184. 

2020: Exempt property free from incumbrance, 184. 

2054: Liability of Railroads, 107. 

2288: Creation of separate estate in wife, 191. 

2429: Devise of property subsequently acquired, 154. 

2461: Administrator selected by next of kin, 247. 

2464: Grant of administration to other than the original applicant, 
246. . 

2647: Fraud—Statute of limitations, 43. 

2702: Policy of our law, to be observed, 179. 

2826: Submission, when to be in writing, 176. 

2872: Fraud—Statute of limitations, 48. 

2979, 2980: Liability of Railroads, 107. ° 

3008: Contribution among joint trespassers, 74. 

3014: Equity jurisdiction, 88, 261. 

3015: Remedy at law in all cases. Moulding verdict and judg- 
ment, 84-9, 261. 

3028: Concurrent jurisdiction in Courts of Equity and of law, 261. 

3047, 3050: Reforming writings in Equity, 179. 

3190: Condition of attachment bond, 230, 

3215: Garnishment, to what Court returnable, 230. 

3241: Judgment on attachment, 208. 

3258 : Formal defects disregarded, 271. 
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Code.—§ 3313: Venue of civil cases, 145. 

§ 8317: Venue of actions against Railroads, 145. 
8355: Making parties after death, 103. 
3377 : Proceeding against surviving defendant, 103. 
8415: Amendment by striking a defendant, 73. 
3424: Amendment of judgments, 208. 
3424: Amendment of executions, 208. 
3453: Continuance for Providential absence, 190. 
3461-2 : Garnishment pendente lite, 230. 
3471: Time for judgment against garnishee, 230. 
3724: Parol evidence to explain ambiguity, 190. 
3758: Explaining alteration in writing, 190. 
3785 : Witness made competent by deposit of money, etc., 240. 
3903: Partition, 89. 
3906: Partition—discretion of the Court, 84-90. 
4131: Court of Equity, always open, 215. 
4220: Punishment of murder—recommendation of jury, 6. 
4230: Homicide—self-defence, 242. 
4410-11: Forcible entry and detainer, 100. 
4550: Punishment governed by contemporary law, 225. 
4714-18: Punishment of colored persons, 525. 
4724: Tribunal for trial of colorod persons, 225. 
4727: Certiorari on trial of colored persons, 225. 

CODICIL, is, generally, a re-publication of the will, and lands acquired 
up to the date of the codicil may thus pass, 151. 

COMMISSION MERCHANT.—See Factor, Storage. 

COMPROMISE between caveator and propounder, held valid against 
creditors, 192; and fruits taken by caveator’s wife, Id. 

CONCEALMENT by father, the executor, from child, the legatee, of 
right to legacy, held a fraud and a reply to the Statute of limitations, 
40. Insolvency concealed, 193. Knowledge of gold mine, 213. 

CONCLUSION in argument of motion to dissolve injunction, belongs to 
the defendant, 47. 

CONDITION.—Action delayed till condition precedent performed, 143. 
Bail bond in criminal case, held to have a valid condition, 180. 
Injunction dissolved on condition of giving bond of indemnity, 113. 
Pardon granted on condition, 360-1. 

CONFEDERATE MONEY.—Bankruptcy Court rejects debts made for 

this money, 330. ' 

Bills of credit distinguished from it, 70. 

Collection in it made by, factor, 21. 

Contracts respecting, see 26, 117, 124, 320, 380, 364. 

Illegality of it affirmed, and a note given therefor pronounced void, 
330-5, 364 ; renewal note also void, Jd. 

Investment in Confederate bonds, by creditor's order, 216. 

Scaling Ordinance of 1865, held constitutional, 26,124. Jury have a 

wide discretion under the ordinance, 119; not unlimited, however, 
26. They may consider the value at any time, 117. See 127. 
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Confederate Money.—Tender by factor, subsequent deposit in bank in ‘his 
own name, andloss by depreciation, 8. Tender by debtor, subse- 
quent deposit in his own safe, and loss by depreciation, (no direct 
decision) 149. 

United States Court will not, upon a contract payable in this, render a 
judgment for money, 820. 

CONFEDERATE STATES.—Sequestration of property by, mentioned, 
46. 

CONFISCATION Acts of Congress (August, 1861, and July, 1862,) con- 
strued, and fuil pardon held to be a bar to condemnation, 344: 

CONSENT.—Appeal by consent, anf other facts, held to estop from de- 
nial of proper [citation, etc.,; 243. Departureffrom contract disal- 
lowed, without mutual consent,.273. Evidence in behalf of accused, 
not to be heard by Grand Jury, even with consent of prosecuting 
Attorney, 337. Facts submitted to Judge by consent, and writ of 
error on his decision, 274. Jury dispensed with%by: consent in United 
States Court, 354. Separation of husband and {wife by consent, and 
subsequent advances by the husband, 60. 

CONSIDERATION.—Failure of, see that Title. Illegal consideration | 
320-9, 330, 364. Lease and certain collateral stipulations, held to 
rest on sufficient consideration, 47. Notes given for the hire of 
slaves considered, 320. ‘Retaining considation—effect in Equity, 
218. . 

CONSOLIDATION of Actions, not ordered where the result would be 

fatal to the jurisdiction, 82. 
CONSTITUTIONALITY of Statutes, not to be questioned unless una- 
voidable, 124, 257. 
CONSTITUTION of the United States—Bills of attainder, 302. 
Bills of credit, 330. 
Ex post, facto laws, 304. 
Impairing contracts, 26, 124; See 257-8. 
Judicial power of the United States, where deposited, 289. 
Oath of Attorneys in Act of Congress, (January 24th, 1865,) held un- 
constitutional as to certain Attorneys, 285 
Officers cf the United States, not to be members of Congress, 288. 
Ordinance of 1865, on the subject of contracts, is constitutional, 
26, 124. 
Pardoning power, 295. 
Process ot law—security of property, etc., 294, 304. 
Witness against self—self accusation, 304-9-14. 

CONSTITUTION of Georgia.—Joint and several promissors, may be sued 
in the county where either resides, 269. 

CONSTRUCTION.—Particular instruments construed—see Code, Consti- 
tution, Contract, Conveyances, Lease, Ordinances, Parol; Part- 
nership, Statutes, Will, Words. 

Bill in equity dismissed, where construction of writing upon which 

it depended was clear, 47. 
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Constuction.—Code, § 6: Construction of certain words, 188. 

Context regarded, 180. 

Equitable construction, 254,297. See 340-2. 

Intent prevails, even in penal Statutes, 344; collected from the whole 
instrument, 319 ; it prevails in Equity, 190. 

Law (old) construed in the light of new decisions, 202. 

Parts all taken together, 151. 

Pleas are no aid to one another in construction; each is construed 
separately and independently, 820-8-9. CO 

Reason and spirit followed, 254. , See 297. co 

Words of a Statute construed inthe sense generally attached to them 
by those for whom the law was made, 319—in the natural and ob- co 
vious sense, J. 

CONTINUANCE, discretionary, even where party absent in military ser- 
vice, 184. Code, § 3458: Providential absence of party, 190. Injunc- 
tion bill imperfect, and continuance granted to give time for com- 
pleting it and haying the suit enjoined, 148. 


CONTRAOT.—Assignments preferring creditors, 177. 
Bills of credit, 380. 
Code, $9: Ler loci, etc., 179. $1954: Assignments, 178. § 2702: 
Policy of the law regarded,179. $8 8047-50.: Reforming in Equity, CO 
179. 


CO 


Confederate money contracts, see 26, 117, 124, 320, 330, 364. oe 
Consent of both parties requisite, to justify a departure from, 273. cc 
Consideration retained by wife after coverture ended, 218. 

Conveyance distinguished fron: agreement to convey, 190. 

Courts do not make contracts for parties, 177. 

Damages for breach, stipulated, 226. 

Dower relinquished by contract of wife with husband, 218. 

Evidence—rules changed by Scaling Ordinance, 26. CC 
Freight contract—through freight, 273. 

Hiring negroes was not, per se, illegal in January, 1864, 320-7. CC 
Illegal contract—see Illegality. 

Impairment, not worked by the Scaling Ordinance of 1865, 26, 124. ac 
Implied (for use and occupation) from title in plaintiff and occupation OC 


by defendant, 92. 
Jury cannot make nor modify contracts, 26. 
Lex loci governs, ordinarily, 179, 320-4. re 
Parol for the sale of land, or to answer for another’s debt, 258. 
Parties, only, are entitled to insist upon the benefits, 273. 
Partnership created, in this case, 234. 
Performance enforced in Equity, 258; can be insisted on by a party 
only, 273. 
Policy of the State not to be violated, 177; nor of the United 
States, 320. 
Price fixed by contract in this case, 31. F 
Purchaser of property under judgment lien, who contracts to pay off C 
the judgment, will not be aided to break his contract, 119. 
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Contract.—Reforming contracts in Equity, 177. 

Rescission for fraud, etc., 199-200, 213. 

State said not to be affected by the undertaking of an usurping Gov- 
ernment, 830. 

Storage rates not to be advanced by public notice, contrary to usuage, 
etc., 108. 

Time was of the essence in this case, 226. 

Void contracts, 320, 380, 364. 


CONTRIBUTION among joint tresspassers. Code, § 3008, cited, 74. 

CONVENTION of 1865, whether invested with legislative power, not de- 
cided, 26. 

CONVERSION, by use after tender, 20. Emancipation after conversion 
of slaves, 42-4, 136. Levy and sale, held a conversion, 136. Wife’s 
property converted before marriage, and recovery had by husband as 
her administrator, 40. 

CONVEYANCES Construed.—Contract to convey: distinguished from 
conveyance, 190. Estate tail not created, 40. Lease held valid, and 
no infringement of a certain deed or ef certain covenants, 47. 

Life estate not enlarged, 95. Lands acquired after date of will, passed 
by re-publication through the Codicil, 151. Remainder, not surren- 
dered in this case, 95. Separate estate in wife created, 184. 

COPARTNER.—See Partnership. 

COPY of Execution, etc., the best and the requisite evidence, 71.. 

CORPORATION.—Creditors of corporation, allowed to sue its debtors, 
when, 170. Donor’s will, as to the use of the property, not violated 
in this case, 47. Lease by Summerville Academy to Commissioners 
of Summerville, held valid,.75. State not included in the term 
“ Corporation,” as used in certain revenue Acts, 315. Venue of ac- 
tions against Railroad Company, 144. 

COSTS deposited to make party competent as a witness, 238. See @<b 
Ga., 213. 

COTTON.—Possessory~ warrant for cotton, involving rates of storage, 
etc., 108. 

COUNSEL.—See Attorney. 

COUNTY.—Equity cause, brought in county of defendant’s residence, 
208. Surety and principal sued in surety’s county, 271. Tres- 
pass guare clausum fregit, brought in defendant’s county, 144. 

COUNTY COURT, held to have jurisdiction, and consolidation of several 
actions, whereby the jurisdiction would have been ousted, refused, 82 
Appeal from monthly Term, disallowed, 281, Attachment amended, 
making it returnable to the County Court instead of the Inferior 
Court, 156. Certiorari from Judge’s decision at Chambers, on pos- 
sessory warrant, is had under the 81st Section of the Act. 265. Juris- 
diction over larceny by colored persons, committed prior to the Act 
of March,1866, denied, 282. 


COURT.—See Circuit, County, District, Inferior, Superior, Supreme Court 
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Court.—Deposit of bank bills in Court, and the same allowed as a set off, 
267. Cost deposited to make witness competent, 288. Assignment 
filed for same purpose, Jd, 

Ministerial and judicial acts of a Court, distinguished, 288 to 291. 
State laws, regarded in United States Court, 820-4, 344. 
“Term” and “ Court” distinguished, 230. 


COVENANT, not broken by terms of later covenant, 47. 

CREDIT, bills of—See Bills of Credit. 

CREDIT OF WITNESS, to be estimated by the jury, 75. 

CREDITOR—Assignment preferring certain creditors, held void, 177. 
Bill by creditor against his debtor’s debtor, 170. Injunction against 
creditor, refused in this case, 119. Judgment creditor, in competition 
with bona fide purchaser, 202. Purchaser, held not to be trustee for 
creditor in this case, 128. 


CRIMINAL LAW.—Accomplice’s act imputed to prisoner, 247. 

Alibi not proven in this case, 264-5. 

Assault on slayer does not always reduce the homicide below mur- 
der, 59. Assault with intent to rape, proved in this case, 263. 

Bail may be indemnified by mortgage, 180. Sheriff may take bail, 
I’. Condition of this bond, held valid, [d. 

Challenge of jurors in United States Courts, 836-7. 

City cannot punish general Statutory offences, 145. 

Code, § 4220, | 5: Punishment of murder—recommendation of jury, 6. 
§ 4230: Homicide—self-defence, 242. $$ 4410-11: Forcible entry and 
detainer, 100, § 4550: Punishment governed by contemporary law, 
225. §§$ 4714-18, 4724-7: Persons of color, Ib. 

County Court has no jurisdiction over larceny committed by negro 
prior to Act of March, 1866, 232. 

Declarations of accused may be disbelieved by the Jury, 60-1-2. 

Discretion as to punishment, not controlled in this case, 241. 

Evidence sufficient, 54, 75, 100, 158, 247, 263. 

Ex post facto laws, 308-10-12. 

Force, or necessity, as an excuse for crime, 311. 

Forcible entry and detainer proved in this case, 100. 

Grand Jurors challenged in United States Court, 337. 

Homicide presumed malicious, 60,75. Charge of the Court need not 
refer to more of the law than is made applicable by the facts, 241. 
(See Murder.) 

Horse stealing proved in this case, 247. 

Imprisonment till bail given to Sheriff, 180. 

Indictment quashed for objection apparent on the face, 224, 232. 

Information in rem to enforce forfeiture—whether a criminal case, 
356-7. 

Intent to rape, sufficiently proven, 263. 

Jurisdiction, not questioned too late, in this case, 145. Change of 
tribunals, see 224, 232. Municipal jurisdiction over general Statu- 
tory offences, denied, 145. (See County Court above, and Superior 
Court below.) 
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Criminal Law.—Jury are judges of law and fact, 75. Recommendation 
as to punishment for murder, 5. Challenge and oath in United 
States Courts, 336. 

Larceny, by persons of color prior to Act of March, 1866, not pun- 
ishable under that Act, 224, 232. Proved in this case—the taking 
was complete, 247. 

Malice presumed from the act of killing, 60,75. It need not exist 
prior to the act, 54. 

Murder proved in these cases, 54, 75,158. Recommendation of jury 
as to punishment, 5. 

Negroes—their change of relation to penal laws, 148, 224, 232. 

New trial, refused unless verdict clearly wrong, 54, 75. 

Oath of loyal conduct prescribed to jurors in United States Courts, 
336. 

Offence punishable by State law, not to be punished also under City 
ordinance, 145. 

Penal Statutes, 304, 355-6. 

Provocation, in homicide, considered, 59, 81. 

Punishment, not excessive in this case, 241. Under repealed law, 148, 
224, 232. Recommendation of jury as to punishment of murder, 5. 

Rape—intent sufficiently proven, 263. 

Retro-action of laws, not permitted as to penalty, 8308-10-12. 

Spirituous liquors furnished to colored soldiers in January, 1866—case 
of, 145. 

Superior Court has no jurisdiction over larceny from the house com- 
mitted by negro prior to Act of March, 1866, 224. 

Trap set, and thief caught, 247. 

CURRENCY.—See Confederate Money. 

CUSTOMARY storage not to be increased by public notice contrary to 
usage, 108. 

DAMAGES liquidated by stipulation, in this case, and recovery had on 
proof of actual damage to the same amount, 226. 

DEATH of joint caveator need not delay a trial as to the survivors, 102. 

DEBT of record, defined, 72. 

DECEIT in sale of insolvent note, 193. 

DECLARATION.—(See Amendment.) Formal defects disregarded, 
Code, § 3258, cited, 271. 

DECLARATIONS of prisoner may be disbelieved by Jury, 60-1-2. 

DECREE at Chambers, giving direction to Receiver, 183. 

DEED.—Cancellation in Equity, 208, 213. 

DEFENCE.—Continuance granted, at law, to give time to make equita- 
ble defence available, 148. State law applied to defence in United 
States Court, 320-4. 

DEFENDANT.—Certainty requisite as to who are defendants, 173. Sur- 
viving defendants, proceeded against without making representative 
of deceased co-defendant a party, (Code, § 3877,) 103; or party made, 
at plaintiff's option, (Code, § 3355,) 7d. 
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DELAY to challenge Grand Jurors, excused, 337. Objection to juris. 
diction, not lost by delay in this case, 145. 
DELIVERY of slaves, consummated gift without writing, 200. 
DEMURRER, admits the bill, 202. 
General demurrer—Brief form suggested, 322. Office of, stated, Jd, 
Judgment overruling demurrer to plea in bar, is Ni capiat, 320-30. 
Special demurrer—Certainty and particularity requisite, 323. Du- 
plicity is matter for, 320-3. Formal defects in plea must be pointed 
out by, 320-8. Substantial detects may be attacked, in argument, 
823. Office of special demurrer, stated, 322. 

DEPOSIT.—Costs deposited to make party competent as a witness, 238, 
Tender and deposit of currency, 8, 267. 

DEPRECIATION, after tender, 18, 149; after [premature distribution by 
administrator, 95. 

DESCRIPTION of foreign judgment, as to the defendants, must be ac- 
curate, 66. 

DEVISE of after-acquired land, (Code, § 2429,) 154. 

DILIGENCE, of factor, as to funds collected, held sufficient, 8. Injunc- 
tion applied for with sufficient diligence, 150. 

DISCOVERY.—Answer requisite as pleadinz, though discovery be 
waived, 114. Belief, said to be requirable when discovery is prayed 
for, 272-3. 

DISCRETION.—Continuance, held subject to discretion, though party 
absent in military service, 184. Control declined by Supreme Court 
there being no abuse, 2138, 216, 241, 282; exception where the ques- 
tion is one of construction, merely, 47. Injunction held subject to, 
(see 47) 213, 216, 252. Jury’s discretion, under Ordinance of 1865, in 
adjusting war contracts, 26, 118-19. Partition subject to discretion, 
84. Proceedings moulded at discretion, 84,218. Punishment left to, 
241. Supreme Court’s discretion, exercised, 47, 91, 183. 

DISMISSAL.—Bill dismissed, in this case, in addition to dissolving in- 
junction, 47. Reinstatement, after the war, of bill dismissed because 
complainant was an alien enemy, 45. Writ of error dismissed be- 
cause appeal was pending, 104. 

DISSENTING opinion of Harris, J., in Ansley vs. Anderson, 19. 

DISTRIBUTION, made prematurely, and administrator held liable to 
creditor, 95. Share of feme covert secured to her by compromise, 
and settled upon her, 184. _ 

DISTRICT Court of the United States, said not to be, technically, an 
Inferior Court, 289. Laws of the State regarded therein, 320-4, 344. 

DONOR’S will, as to the use of the property, not violated in this case, 47. 

DOWER is favored by the law, yet a trelinquishment executed during 
coverture, for a fair consideration, and the consideration re(ained 
after coverture, will be enforced in Equity, 218. Act of 1863 allows 
the heirs, or any others interested, to traverse return of commission- 
ers, 251. 

DUEL oaths of Alabama and Virginia, recited, 304-5. 
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DUPLICITY vitiates a plea, but is matter for special demurrer only, 
which must point out, specifically, wherein the duplicity consists, 
820-3. 

ELECTION between joint and several action for trespass, 73. 

EMANCIPATION.—Administrator, not relieved by emancipation in 
this case, 95. Conversion before emancipation, in these cases, 42-4, 
136. Hiring after emancipation proclamation, 820-7. Tlegality of 
contract to obstruct emaucipation by removing negroes out of the 
lines of the United States Army, 320-7-8-9. Penal laws, influenced 
by emancipation, 148. See 224, 282. Reality of emancipation assert- 
ed, arguendo, and any evasion of it disapproved, 237-8. 


EMPLOYE’S widow is not entitled to recover for his death, unless it 

occurred without his fault, 105. 

EQUIT Y.—Affidavits read in support of bill for injunction, 214. 

Alien enemy’s bill (so deemed at the time) dismissed during the war, 
and reinstated after it, 45. 

Answer requisite, though discovery waived, 114; but whether open 
to exceptions, not decided, Jd. 

Cancellation of deeds demanded, 208, 213; of notes, suggested, 218. 

Chambers—Decree at, giving direction to receiver, 183. 

Circuit Court of the United States, as a Court of Equity, 315. 

Circuity of action avoided, 261. 

Code, § 3014: Jurisdiction, 88,261. § 3015: Jurisdiction not exclusive, 
89, 261. § 3028: Concurrent Jurisdiction, 261. § 4181: Court 
always open, 215. 

Continuance granted at law, to give time for making equitable de- 
fence available by injunction, etc., 148. 

County in which causes are to be brought, 208. 

Creditor’s bill against the debtor of his debtor, 170. 

Demurrer admits the bill, 202. 

Discovery, waived, 114. Belief said to be requirable, 273. 

Discretion as to injunction, 47, 213, 216, 252. 

Dismissing bill, on dissolving injunction, 47. 

Dower barred, in Equity, by relinquishment during coverture, and 
retaining consideration afterwards, 218. 

Exhaustion of legal remedy before resort to Equity, 170. 

Fraud—cancellation for, demanded, 208, 213. Limitation stops till 
fraud discovered, 40, 280. . 

Indemnity against partnership debts, required, 113. 

Intent executed by Equity, 190. 

Injunction—See that Title. 

Jurisdiction is in no case exclusive, 84-9; is not ousted in these 
cases by remedy at law, 216, 261; in what county exercised, 208. 

Maxim that he who seeks, must do equity, 228. 

Multifariousness denied, in this case, 208. 

Notice by lis pendens, 218. 

Parties, to embrace all persons interested, 208. 
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Equity.—Piea, if impure, must be verified, 202. Certain pleas overruled, 
Jb. Others allowed to stand for an answer, on being sworn to, J, 
Prayer, though general, relief will be specific and appropriate, 114. 
Receiver directed, at Chambers, to surrender exempted property, 183. 
Reforming writing, 177. 
Remedy at law, held not to oust Equity in these cases, 216, 261. 
Rescinding contracts, 213. See 208. 
Rule to foreclose mortgage, said to be a substitute for proceeding in 
’ Equity, 273. 

Specific performance coerced, 258. 

Swearing off the equity—effect on injunctions, 213, 252, 262. 

Tax collection enjoined, 47, 315. 

Trust executed by Equity, 184. Trustee charged with fraudulent 
sale, 208. 

Venue of Equity causes, 208. 

ERRORS must be plainly set forth in bill of exceptions, 124. 

ESTATE.—Joint estate, (not an estate tail,) created by bequest to mother 
and the children of her body, 40. Life estate not enlarged by this 
deed, 95. Remainder not surrendered by it, Jb. Separate estate in 

wife created, 184. 

ESTOPPEL by consenting to the appeal, etc., 243. 
EVIDENCE.—Admissibility decided, 271. 

Alibi not proved, 264-5. 

Argument of counsel confined to facts in evidence, 7. 

Bargain and sale not proved, 92-4. 

Belief of party introduced by his adversary, 271. 

Change in rules by Scaling Ordinance of 1865, 26. 

Charge of Court not made applicable by the evidence, need not be 
given, 31,241. Charge was warranted by the evidence in these 
cases, 60, 247. 

Copy of execution, etc., said to be the best evidence, 71. 

Credibility of witness is for the jury, 75. 

Grand jury not allowed to hear defendant’s evidence, 337. 

Insolvency—evidence of, 193. 

Inftent to rape, proved, 263. 

Larceny proved, 247. 

Murder proved, 54, 75, 158. 

New trial granted on the evidence, 26; refused on it, 31, 54, 100, 247, 
158, 263. 

Opinion (belief) of party, drawn out by his adversary, 271. 

Parol evidence, 71, 184. 

Sufficiency not a question in the Supreme Court, unless passed upon 
below, 241. ; 

Verdict, contrary to the evidence in this case, 26; not so in these 
cases, 31, 54, 100, 247, 158, 263. 

Work and labor sufficiently proven to prevent nonsuit, 132. 

EXCEPTIONS to answer, where discovery waived—({no decision,) 114. 
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EXCUSE.—Administrator who had distributed the estate prematurely, 
not excused by losses of the war, 95. Delay to challenge grand 
jurors, excused, 337. Force, as an excuse for crime, 311. 

EXECUTION, on a foreign judgment, required to be exemplified with 
the record, 66. Copy said to be best evidence, 71. Execution set 
aside and new one issued, 207. Code, § 8425: Amendment, 208. 

EXECUTOR, held to have committed a fraud by concealing legatee’s 
right ; and the Statute of limitations stopped till the right was dis- 
covered, 43. 

EXEMPLIFICATION of foreign judgment should include the execution, 
etc., 66. Variance, held sufficient to exclude the exemplification as 
evidence, Jd. 

EXEMPTION, not defeated by mortgage, 180, Code, $$ 2018, 2020, 
cited, 184. Receiver directed by decree at Chambers to surrender ex- 
empt property, 183. 

EX POST FACTO Law, said to be one which renders an act punishable 
in a manner in which it was not punishable when it was committed, 
310—a retroactive penal or criminal law, and no other, Zé. . Discus- 
sion as to the oath prescribed to Attorneys by the Act of Congress, 
January 24th, 1865, 304 to 314. 

FACTOR’S diligence as to funds collected, 8. Tender of currency by 
factor, subsequent deposit of the same in bank, to his own credit, 
and loss by depreciation, Ib. (See Storage.) 

FACTS referred to Judge, by consent, and writ of error on his decision, 
274. 

FAILURE of Consideration.—Facts, in this case, with respect to hire of 
negroes, did not constitute a failure, 320-6-7. Sealed note is open, in 
United States Court, to plea of either total or partial failure, 320-4-5-6. 

FAMILY, entitled to furniture, etc., 124. Statutory exemption in behalf 
of, not defeated by mortgage, 180. 

FAULT of Railroad employé bars recovery by his widow, 405. 

FEME COVERT.—Contract with husband, enforced in Equity, 218. 
Property of, converted before marriage, arid recovery had by husband 
as administrator, 40. Separate estate in, 184. 

FORCE, as an @xcuse for crime, mentioned, 311. 

FORCIBLE entry and detainer proved, 100. 

FOREIGN CONTRACTS are governed generally by /ex loci, but if in- 
tended to have effect here, must conform.to our law, 176. 

FOREIGN JUDGMENT should be correctly described, the execution, 
etc., should be exemplified with it, and if against several defendants 
jointly, they should be sued upon it jointly, 66-7. 

FOREIGN LAW governs, generally, contracts made abroad, 179; but is 
not enforced here if violative of our policy, Jd. 

FORFEITURE.—Attorney’s right to practice, said not to be forfeited by 
nonuser, 291. Confiscation Acts of Congress, considered, 344. Modes 
of forfeiture, 294. Pardon, 344. 

FORM for general demurrer, suggested, 322. 
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FORMAL Objections.—Disregarded in declaration—Code, § 3258, cited, 


271. Special demurrer to plea for, held requisite in United States 
Court, 320-8. 


FORMER recovery on garnishment, 278. 
FRAUD.—Cancellation of deed for, 208, 213. 


Concealment of right, 40; of insolvency, 193; of gold mine, 213. 

Injunction to restrain debtor from making fraudulent sale, granted 
and dissolved, 252. 

Limitation Act checked till fraud discovered, 40. 

Misrepresentation, as to solvency, 198; as to title, 280; none shown 
in this case, 31. 

Rescission for fraud, 213 ; see 208. 

Statute of frauds, 258. 


FREE Persons of Color, whether no longer a class since emancipation, 


148. (For other points see Persons of Color.) 


FREIGHT, not collectable on goods carried in spite of owner's objection, 


278. Right to stop through freight short of original destination, J. 


FURNITURE, allowed to each set of children where two sets were left 


by deceased, 124. 


GARNISHMENT.—Code, § 8215: Returnadle to what Court, 280. §§ 


3461-2: Pendente lite, Ib. § 3471: Judgment, when rendered, Ib. Mis- 
take in answer, not allowed to work prejudice, 279. Payment of 
note after it was sold under garnishment upon the holder, where the 
maker, also, was garnisheed, 278. Summons issued after return 
Term of Attachment and without new affidavit and bond, 229. 


GEORGIA Reports Cited.—(For names of the cases, see Cases Cited.) 
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GIFT.—Parol gift of slaves, binding after delivery, 200. Presumption of 


gift where slave went home with a daughter on her marriage, Jd. 


GOVERNMENT (constitutional)said to have been overthrown by seces- 


sion, etc., 380 ; and usurping government could not pledge the faith of 
the State, J, 
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GRAND JURY.—Challenge allowed in United States Vourt, 387 ; who has 
the right, 7d; time fof its exercise, Id; cisposition of the challenge 
without sworn evidence, 7d; causes of challenge under Act of Con- 
gress, June 17th, 1865, 886. Evidence in behalf of the accused, not 
to be heard by the Grand Jury, even with consent of the prosecuting 
Attorney, 337. 

HABEAS CORPUS, not effectual in passing from the father to the alleged 
master, the custody of colored child illegally apprenticed by the 
Ordinary, 236. 

HEIRS, may contest the assignment of dower, 251. 

HIRE of converted property, recovered, with interest, 40: Consideration 
of note given for the hire of negroes, is not shown by. the plea in this 
case to have failed, 320-6-7. 

HIRING of negroes in Georgia, in January, 1864, was not, per se, illegal, 
320-7 ; but it became so by a stipulation in the edmtract, that the hirer 
should remove them from within the lines of the United States Army, 
to obstruct their freedom, 320-7-8-9. 

HOMICIDE.—Charge on the whole law. of, is not essential, 241. Pre- 
sumption of malice, 60,75: Provocation, considered, 59, 81. 

HORSE-STBALING proved, 247. 

HUSBAND.—Action by him, as wife’s administrator, on a conversion of 
her property befere marriage, 40. Compromise by which wife’s estate 
was prevented from vesting in him, 192. Contract with wife for sur- 
render of her right of dower, 218. Incumbrance created by him, not al- 
lowed to defeat exemption in behalf of wife, 180. Possession by him, as 
such, is requisite to defeat wife’s right of survivorship, 184. Registry 
of settlement on the wife, 184. Separation by consent, and subse- 
quent advances by the husband, 60. Trust created in the husband 
for wife’s separate use, 184. 

ILLEGALITY.—Action not maintainable on illegal consideration, 320-9, 

330, 364, 

Confederate money contract, held illegal, 330, 364. See 320. 

Executed contracts stand; executory, are let alone by the Courts, 
330-5. 

Hiring negroes, in January, 1864, was not illegal, 320-7; but became 
so by a stipulation for removing them out of the United States Army 
lines, 320-7-8-9. 

Remedy by affidavit of illegality, available under Stay Ordinance of 
1865, 254. 

IMPAIRING contracts, not attempted by Scaling Ordinance of 1865, 26. 
124, 

IMPRISONMENT, for murder, how recommended, 5. Discharge from, 

by Sheriff, upon recognisance in criminal case, 180. 

INCOME of the State, from W. & A. Railroad, not taxed by the United 

States, 315. 

INCUMBRANCE yields to statutory exemption, 180. 
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INDEMNIT Y.—Mortgage to indemnify bail is valid, 180. Name of an- 
other used as a party, after proper indemnity, 119. Partner to whom 
the assets were committed,required to indemnify his co-partner against 
the firm debts, 113. 

INDICTMENT quashed for patent infirmity, 224, 232. 

INDORSER (liable in the second instance) cannot be sued with the maker, 
142. 

INFERIOR COURT.—Attachment issued after this Court ceased to have 
jurisdiction, was amended so as to substitute the County Court, 156. 

INFORMATIONS in rem, whether civil or criminal cases, 356-7. Cer: 
tain of them tried by jury, 344. 

INJUNCTION.—~Affidavits read in support of bill, 214. 

Argument of motion to dissolve is opened. and closed by movaat, 47. 

Circuit Court of the United States may grant injunction where a 
State is plaintiff, 315. 

Continuance granted, to give time for procuring injunction, 148. 

Diligence in applying for, held sufficient, 150. 

Discretion in respect to, 47,213, 217, 252. 

Dismissal of bill, besides dissolving injunction, was ordered in this 
case, 47. , 

Dissolution was proper in this case, 261. 

Indemnity of co-partner against the firm debts, made a condition pre- 
cedent to dissolving injunction in this case, 113, 

Investment in Confederate bonds by creditor’s order, set up as a 
ground for enjoining an action afterwards commenced, 216. 

Lis pendens may render injunction needless, 213. 

Partner enjoined, and injunction dissolved, 262, see 113 supra. 

Remedy at law not fatal to injugction in this case, 216. 

Removal of property, enjoined, 202. 

Rescisssion—Injunction pendente lite. See 213. 

Sale by debtor, enjoined, and injunction dissolved, 252. 

Surety allowed injunction against the purchaser of principal's pro- 
perty, 202 ;—even before paying off the debt, 7d. 

Swearing off the equity—effect, 213, 252, 262. 

Tax collection enjoined, 47, 315. 

INSOLVENCY of maker, to be established before action against indorser 
liable only in the second instance, 143. Deceit in selling an insolvent 
note, 193. 

INSOLVENT debtor cannot defeat Statutory exemption by mortgage, 
180. 

INTENT.—Collected from the whole instrument, 319. Construction fol- 
lows it, 190; even in penal Statutes, 344. Donor’s intent as to mode 
of using the property, not violated in this case, 47. Equity will exe- 
cute the real intent, 190. Rape intended in this case—evidence suffi- 
cient, 263. 

INTEREST, recovered on hire of converted property, 40,136; and on 
price paid for insolvent note, 193. Tender stops interest, 18, 23. 
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INTERRVUGATORIES.—Jurat may follow names of commissioners, 152. 
INVESTMENT in Confederate bonds, by debtor under creditor’s order, 
216. / 
JOINT ACTION, by election—effect, 78 ; against maker and indorser lia- 
ble in the second instance, disallowed, 142. 
JOINT DEBTOR, released in this case, but no decision made respecting 
it, 68-9. 
JOINT DEFENDANT, dying, survivors may be proceeded against, 102. 
Improperly stricken, 67. 
JOINT ESTATE, created, 40. 
JOINT JUDGMENT (though for a tort) is not to be sued upon sever- 
ally, 67. 
JOINT PROMISSORS, may be sued where either resides, 269. 
JUDGE, by consent of parties, tried both law and fact in this case, 274. 
JUDGMENT.—Amendment allowed, 207. 
Attachment judgment, how entered up, J 0. 
Award on illegal submission, carried to judgment, and the latter set 
aside, 1738. 
Conclusive on parties only, 103. 
Exemplification of foreign judgment, not complete without the exe- 
cution, etc., 66. 
Former recovery on garnishment, 278. 
Injunction to protect purchaser against a judgment. which he had 
contracted to pay, refused, 119. 
Joint judgment is a joint debt, and though for a tort, must be sued 
upon jointly, 67. 
Jurisdiction requisite to a binding judgment, see.236-8. 
Lien set up by surety against property sold by the principal, 202. 
Merger of the cause of action, though a tort, in the judgment, 72-3. 
Ministerial and judicial acts distinguished, 288 to 291. 
Motion to set aside judgments, granted, 45, 173. 
Moulding judgments, under the Code, 84, 218. 
Nil capiat adjudged, on overruling demurrer to plea in bar, 220-80. 
Pleadings tod uncertain to support the judgment, (doubt as to who 
were defendants,) 178. 
Surviving defendants proceeded against to judgment, 102. 
Varience, where the judgment described was against seven defend- 
ants, and the one offered in evidence was against eight, 66. 
Void (said to be) if rendered without a proper party on the re- 
cord, 44. 
JURAT to depositions, may follow the names of the commissioners, 182. 


JURISDICTION.—Administration is not to be granted on estate of non- 
resident who left no property here, 63. 
Amendment allowed, substituting the name of a Conrt having juris- 
diction for that of a Court having none, 156. 
Cancellation of writings, said to be practicable at law, 218. 





388 ' INDEX. 


Jurisdiction.— Change of tribunals for the trial of crime—see 224, 232. ty 

Circuit Court of the United States has jurisdiction in a revenue Case, 
where a State is plaintiff, 315. 

City has no jurisdiction over general Statutory offences, 145. 

Code, § 83014: Hguity jurisdiction, 88,261. § 3015: Common law juris. L. 
diction over equitable causes of action, 89,261. § 3028; Conewrrent 
jurisdiction, 261. § 3813: Venue of civil cases, 145. § 3317: Venue 
of actions against Railroads, Ib. § 4724: Tribunal for tryingycolored 
persons, 225. 

Consolidation of several actions, not ordered where , defeat of the 
jurisdiction would ensue, 82. 

County Court had jurisdiction in these cases, 82, 156 ; not in this, 232. 

Equity jurisdiction, since the Code, is never exclusive, 84-9; not 
ousted by common law remedy in these cases, 216, 261. Venue of 
Equity cases, 208. LI 

Judgment without jurisdiction is not binding, see 236-8. a 

Objection to, not lost in this case by delay, 145. 


Ordinary said not to have jurisdiction to apprentice colored child on LE 
the facts of this case, 238. 

Persons of color committing crimes prior to Act of March, 1866, 224, LE 
232. 

Railroads, where to be sued, 144. LE 


Supreme Court of the United States has not exclusive jurisdiction 
where a State is plaintiff, 315. 

Surety and principal sued together in the former’s county, 269. 

Trespass guare clausum fregit brought in defendant’s county, 144. 


JURY.—Challenge, see Grand Jury. 
Contracts are not made nor moiified by, 26. LI 
Credit of witness. estimated by, 75. 

Declarations of accused may be disbelieved by, 60-1-2. 
Discretion of jury under Scaling Ordinance of 1865, 26, 118-19. 
Dispensed with, by consent of parties, in United States Court, 354. 


LE. 


Informations in vem, founded on certain seizures, are tried by jury, LIE 
344. LI) 

Judges of both law and fact in criminal cases, 75. 

Oath prescribed by Act of Congress, (June 17th, 1862,) 536. 

Offences tried by, 147. 

Recommendation as to punishment for murder, 5. LIC 
KIN’S right, under the Code, to select administrator, 243, . 
LAND, sold by administrator without authority, 208 Parol contract for LIS 

sale of land, not in the. present case, 258. Will, held to pass after MA’ 

acquired land, by republication, 151. See Title. 
LANDLORD AND TENANT.—Attornment, if secret, is not effectual, MA 


189. Use and occupation made out by proof of title and occupa- 
tion, 92. MA 
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LARCENY.—Accomplice’s act imputed to prisoner, 247. Horse stealing 
proved, J+, Persons of color, how tried and punished, 224, 282. 
Possession in prisoner sufficient—the taking was complete, 247. Trap 
set and thief caught, Id. 

LAW.—Construction of old law in the light of modern decisions, 202. 
Decisions of the Supreme Court are not to be lightly changed, 63. 
Ee post facto laws, 304 to 314. 

Foreign laws, (Lew loci) 179. See 820-4. 

Jury are judges of the law in criminal cases, 75. 

Policy regarded in enforcing foreign contracts, 177. 

Punishment regulated by contemporaneous law, though since re- 
pealed, 224, 282. See 148. 

Rules of W. & A. Railroad, made law by the Code, 108. 

Stare decisis is a rule to be maintained, 63. 

State laws regarded in United States Court, 320-4; 344. 

LEASE by Summerville Academy to Commissioners of Summerville, 
held valid, 47; and consideration sufficient, 7d. Incidental power of 
a corporation to lease its property, 53. 

LEGACY.—(See Devise) Concealment of right to, held a fraud, and Stat- 
ute of limitations checked, 40. 

LEGISLATIVE POWER, whether vested in Convention of 1865, not 
decided, 26. Rules of evidence subject to, Jd. Usurpation, 330. 
LEV Y.—Affidayit by plaintiff is not a pre-requisite to levy, under Stay 
Ordinance of 1865, 254. Conversion by levy and sale, 186. Remedy 
for illegal levy, under the Ordinance, is either affidavit of illegality or 
action for trespass, 254. Removal completed, subjects the property 

to levy, under the Ordinance, Jd. 

LEX LOCI governs contracts, generally, 179, 320-4; but will not be en- 
forced here if violative of our policy, 179. 

LIEN of judgment, set up by surety against property sold by his princi- 
pal, 202. Statutory exemption is superior to mortgage lien, 180. Pur- 
chaser who has undertaken to discharge a lien, will not be aided to 
evade it, 119. 

LIFE estate, not enlarged in this case, 95. 

LIMITATION of Actions.—Adverse possession, not inaugurated by se- 
cret attornment, 189. Coverture mentioned, but no decision made, 
43. Fraud, till discovered, checks the Statute, 40, 280, (Code, §§ 
2647, 2872, cited, 243.) Misrepresentation as to the title of land, is 
barred no sooner than would be an action for the land itself, 280. 

LIQUIDATED damages recovered, on proof of actual damage to equal 
amount, 226. 

LIS PENDENS is notice to the world, 213. 

MALICE, presumed from the act of killing, 60,75. Requisite, in mur- 
der, at the moment of killing, but not before, 54. 

MANDAMUS to admit or restore Attorneys, refused in Pennsylvania, 
289-90. 

MANSLAUGHTER.—Provocation considered, 59, 81. 

25 
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MANUMISSION.—See Emancipation. 

MARITAL rights restrained, 184. 

MARSHAL of the United States, made liable in Trover for slave levied 
upon and sold, 136. 

MEASURE of damages.—(See ,Laquidated damages.) Interest allowed, 
40, 136, 193. 

MEDICAL College, Sournal, etc., sold, to the fextent£of one Professor's 
interest, 31. 

MERCY recommended by jury in murder, 5. 

MERGER of cause of action, though a tort, in the judgment, 72-3. 

MILITARY Service.—Continuance, under Act of 1861, for absence of 
party in, was discretionary, 184. 

MILLS held in partnership, and partition made at law, 84. 

MINE sold, and fraud charged by vendor on the vendee, 213. 

MINISTERIAL and Judicial acts distinguished, 288 to 291. 

MISREPRESENTATION, not shown in this case, 31. As to solvency of 
note, 193. As to the title of land, 280. 

MISTAKE.—Amended in an Attachment, 156. Award found free from 
mistake in this case, 226. Consignment for sale, made by mistake, 8. 
Garnishee, not prejudiced by mistake in his answer, correctable by 
other parts of the record, 279. Reformation of writing for mistake, 
not decreed where no mistake is alleged, 179. 

MONEY.—See Confederate money. 

MORTGAGE.—Belief of mortgagee as to the consideration, held to be 
evidence for the mortgagor, 271. Exemption by Statute, is higher 
than a mortgage, 180. Foreclosure by purchaser, in the name of 
mortgagee, after proper indemnity, allowed, 119. Indemnity to bail 
by mortgage is valid, 180. Rule to foreclose mortgage, said to bea 
substitute for proceeding in Equity, 271. Security only, 344. 


MOTION.—Argument of motion to dissolve injunction, is opened and 
closed by movant, 47. Judgment set aside on motion, 45, 173. 


MULTIFARIOUSNESS, denied in this case, 208. 

MURDER.—Assault with intent te murder, not punished excessively in 
this case, 241. Assault on slayer does not always reduce homicide 
below murder, 59. Evidence sufficient in these cases, 54, 75, 158. 
Malice presumed from the act of killing, 60, 75; requisite only at the 
fatal moment, not before, 54. Punishment under the Code—recom- 
mendation of jury, 5. 

NAME of party may be used after proper indemnity, 119. 

NECESSITY, as an excuse for crime, mentioned, 311. 

NEGLIGENCE of railroad employee bars recovery by his widow, 105. 

NEGOTIONABLE PAPER.—Assignee of bond for titles, contracting to 
pay balance of purchase money, required to perform in Equity, 258. 
Fraud by sale of insolvent note, and recovery in action of deceit, 
193. Garnishment on both maker and holder of note, 278. 

NEGROES.—See Persons of Color. 
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NEW TRIAL.—Discretion less controlled where new trial granted be- 
low, than where refused, 271. Evidence, held sufficient in these cases, 
and new trial refused, 31, 54, 100, 158, 247, 263; held insufficient in 
this case, and new trial granted, 26. Harmless matter is no ground 
for new trial, 241. Verdict must be clearly wrong, or Supreme Court 
will not order a new trial in criminal cases, 54, 75. 

NIL CAPIAT adjudged on overruling demurrer to plea in bar, 320-80. 

NON-JOINDER pleaded in abatement after one of the defendants was 
improperly stricken by amendment, 67. 

NON-RESIDENT dying at home, without any property here, adminis- 
tration cannot be granted in this State—the Ordinary has no jurisdic- 
tion, 63. 

NONSUIT, not awarded if there is any evidence on which to base a re- 
covery, 182. 

NON-USER, said not to forieit Attorney’s right to practice, 291. 

NOTICE.—Adverse possession, held to be notice sufficient to amount to 
discovery of fraud, 280. Lis pendens is notice to all the world, 218. 
Purchaser without notice is protected, 282. Rates of storage, not to 
be increased, contrary to usage, by public notice, 108. 

OATH prescribed to Attorneys in the Federal Courts, by Act of Con- 
gress, (January 24th, 1865,) held unconstitutional as to certain Attor- 
neys, 285; as to when the oath would be punitive, 312-14. Oath of 
Attorneys in California, recited, 306. Duel oaths of Alabama and 
Virginia, recited, 304-5. Juror’s oath under Act of Congress, June 
17th, 1862, 336. 

OCCUPATION by defendant and title,in plaintiff, held sufficient in 
action for use and occupation, 92. 

OFFENCE against the State, not to be made also a municipal offence by 
city ordinance, 145. Punishment under cotemporary law though re- 
pealed, 224, 232. See 148. 

OFFICE, whether held by Attorney-at-law, as such, 287-8, 291. 

Oath of office prescribed by Congress, July 2, 1862, considered, 285. 

OPINION (belief) of party examined as a witness by adversary, held ad- 
missible, 271. 

ORDINANCES of 1865, construed or cited—Reinstatement Ordinance, 
46. Scaling Ordinance, 26, 117,124. Stay Ordinance, 254. 

ORDINARY.—Discretion in selecting administrator, restricted by the 
Code where the kin make a proper selection, 243. Jurisdiction to 
grant administration denied, where the deceased was a non-resident 
and left no estate here, 63. Jurisdiction to apprentice colored child, 
under the facts of this case, denied, 236. 

ORIGINAL.—Second original declaration and process issued after Ap- 
pearance Term, 269. 

PARDON.—<Acceptance said to be a confession of guilt, 296. Attorney 
allowed, after full pardon, to resume practice in the United States 
Courts without taking the oath of 1862-5, 285. Confiscation under 
Acts of Congress (August, 1861, and July, 1862,) prevented by full 
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(Pardon)—pardon, 344. Constitutional provision as to President's power 


of pardoning, 295. Nature and effects of pardon, 296, 311-12, 361-2. 


PARENT.—Colored father’s right to retain a child illegally apprenticed 


by the Ordinary, 237. Duty of parent, when executor, to make 
known to child its right to a legacy, 40. 


PAROL.—Alteration in writing, explained by parol, 184. Ambiguity is 


explainable by, Id (Code § 3724, cited 190.) Execution, &c., not to be 

proven by parol, 184. Gift of slave perfected by delivery, held bind- 

ing, 200. Land not sold by parol in the present case, 258. Promise 

to answer for the debt of another not involved in it, 7d (Code § 1952, 

“2, cited, 260.) Submission involving over $500 not to be in parol, 

(Code § 2826, cited,) 176. : 

PARTIES TO ACTIONS.—Amendment introducing a usee, disallowed 
where the effect would be to defeat a right of set off, 267. 

Bill in Equity should embrace all as parties who have an interest in 
the matter, 208. 

Caveators, proceeded against without making the representative of 
deceased co-caveator a party, 102. 

Heirs, or any others interested, may contest dower, (Act of 1863,) 251. 

Indorser liable in the second instance, not to be joined with maker, 
142. 

Joinder of all the defendants is requisite where action is on a foreign 
judgment, 67. 

Judgment without proper parties on the record, said to be void, 44. 

Judgment set aside for uncertainty as to who were defendants, 173. 

Name of a requisite party may be used by giving proper indemnity; 
on these terms, purchaser of mortgage may foreclose in the name of 
mortgagee, 119. 

Witness, though the plaintiff in the suit, made competent by assigning 
his interest and depositing the cost, 238 ; belief of plaintiff held evi- 
dence for defendant, 271. 


PARTITION.—Code § 8903: Sale for partition, 89. $ 3906: Discretion of 


the Court,90. Partnership property, pirtitioned at law, 84. 


PARTNERSHIP.—Account taken at law, 91. 


Created by this contract, 235. 

Dissolution without going into Equity, 84; causes for adjudging dis- 
solution, 90-1. 

Indemnity to co-partner, where one partner is entrusted with all the 
assets, 113. 

Injunction between partners, granted and dissolved, 113, 261-2. 

Partition of property at law, 84. 

Survivor entitled to collect debts, 235. Pardon of survivor, and con- 
fiscation arrested, 344. 

Withdrawal of partner alleged, 262. 


PAYMENT.—Currency received, 21. Investment in Confederate bonds 


by debtor under creditor’s order, 216. Prompt payment stipulated 
for, 226. Purchaser of note sold under garnishment, paid off by the 
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(Payment)—maker, and the latter relieved thereby from garnishment 

served on himself, 278. 

PENAL LAWS.—See Criminal Law. 

PENALTY.—Bills of pains and penalties considered, 301-2-3. 
Cotemporary law, though repealed, governs punishment, 224, 282. 

See 148. 

Discretion in graduating punishment, not abused in this case, 241 ; 
and whether subject to review at all, guere, ZO. 

Ex post facto penalty, 804-8, 310-12. 

Murder—recommen¢ation of jury, 5, (Code, § 4220, cited, 6.) 

Oath, said to be punitive, 312-14. 

Statute, held to be penal, 203, and See 355-6. 

Stipulated damages resisted as a penalty, but no direct decision, 226. 

PERFORMANCE.—Parties alone can insist on performance, 273. Spe- 

» cific performance, 258. Time, essential in this case, 226. : 
PERSONS of Color.—Apprenticing colored child by the Ordinary, held 
unwarranted in this case, 236. 

Civil rights secured to them by Act of 1866, 80. 

Code, $§ 4714, 4718, 4724, 4727: Trial and Punishment, 225. 

Hiring them, in January, 1864, was not illegal, per se, 320-7; but be- 
came so by stipulation in the contract for their removal out of the 
lines of the United States Army to obstruct their freedom, 320-7-8-9. 

Larceny by them, committed prior to Act of March, 1866, how pun- 
ished, 224, 232. 

Rape, intended by colored man in this case, 263. 

Relation to penal laws since emancipation, 148, 224, 232. 

Slavery said to be abolished in reality, and official toleration of its 
continuance disapproved, 237-8. 

Spirituous liquors furnished to colored soldiers in January, 1866, 145. 

Witnesses in all cases, the same as white persons, 75. 

PLAINTIFF, in issue of devasavit vel non, is the propounder, 102. Plain- 
tiff made competent as a witness by assigning his interest and depos- 
iting cost, 238. 

PLEA.—Certaint; to a common intent suffices in pleas in bar, 320. 
Construction of one is not aided by another, 320-8-9. 

Demurrer (special) is requisite to attack matters of form, 320-8. 
Judgment overruling demurrer to plea in bar, is Wil capiat, 320-30. 

Duplicity vitiates plea, but is matter for special demurrer only, 320-3. 

Failure of consideration, total or partial, may be pleaded to a sealed 
note, 320-4-5-6. 

Illegality of consideration, pleaded in this case, and plea held suffi- 
cient, 320--7-8-9. 

Impure plea must be verified, 202; certain pleas ordered to stand for 
an answer, on being verified, Jd. 

Nonjoinder pleaded in abatement, after a necessary defendant was 
stricken by amendment, 67. 

Set off, improperly stricken in this case, 267, 
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PLEADINGS.—(See Amendment. Plea.) Answer, requisite as pleading 
though discovery waived, 114. Conciseness recommended ; verbose- 
ness and refined subtleties censured, 320-2-3. Judgment set aside for 
uncertainty in the pleadings, 173. 

POLICY of the State, not to be violated, 177; nor that of the United 
States, 320. 

POSSESSION.—Husband’s, as such, and as administrator, distinguished, 
184; the former held requisite to defeat wife’s right of survivorship, 
Ib. Larceny, as to change of possession, was complete in this case, 
247. Notice by adverse possession, 280-2. Squatter’s possession is 
that of the true owner, 139; and does not by a secret attornment be- 
come adverse, Jd. 

POSSESSORY warrant by bailor against bailee, 108. Certiorari from 
decision at Chambers, by County Judge, 265. 

POWER (naked) is not property, 65. Convention of 1865, whether in- 
vested with legislative power, not decided, 26. 

PRAYER may be general, and the relief will be appropriate, 114. 

PREFERENCE of creditors by assignment, disallowed, 117. 

PRESUMPTION.—Acceptance of assignment, presumed, 238. Gift pre- 
sumed when slave went home with daughter on her marriage, 200. 
Malice presumed from the act of killing, 60,75. Possession pre- 
sumed to be that of the true owner, 139. 

PRICE was fixed by contract in this case, 31. 

PRIVITY between creditor and purchaser, denied in this case, 132. 

PROBATE of will, as against surviving caveators, without making rep- 
resentative of deceased caveator a party, 102. 

PROCESS.—Amendment changing the Appearance Term ; second orig- 
inal issued after that Term, 269. Code, § 3258: Pormal defects disre- 
garded, 271. 

PROCLAMATIONS of the President.—Amnesty, 285, 360. Emancipa- 
tion, 320. 

PROMMISSORY Note.—Deceit in sale of insolvent note, 193. Garnish- 
ment on both maker and holder of note, 278. Renewal note, held 
void where original consideration was illegal, 364. Sealed note is 
subject to plea of failure of consideration, total or partial, 320—4-5-6. 

PROPERTY defined to be “the right of any person to possess, use, en- 
joy and dispose of a thing,” 294. Attorney’s professional rights and 
privileges, whether property or not, 292-3-4. Constitutional sanctity 
of property, 294. State laws, as rules of property, enforced in the 
United States Courts, 344. 

PROVOCATION, insufficient in these cases to reduce homicide, 59, 81. 

PUNISHMENT.—See Penalty. 

PURCHASE MONEY paid, with bond for titles, makes the title com- 

plete, 68. Assignee of bond for titles, required, in Equity, to pay 

balance of purchase money to original vendor, having contracted so 

to do, 258. 
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PURCHASER.—Sona fide purchaser protected, 282. Creditor held not 
to be in privity with purchaser of his debtor’s property, 128. Injunc- 
tion granted in favor of surety against purchaser of principal’s pro- 
perty, 202. Lien which purchaser contracted to discharge, will not 
be held off by Equity at his instance, 119. Lis pendens as notice to 
purchaser, 213. 

QUARE clausum fregit, to be brought in county of defendant’s residence, 
144. 

RAILROAD.—Act of 1859, Pamph., 48: Venue of actions against Rail- 
roads, 144. Code, §§ 2054, 2979, 2980: Liability for injuries, 107. 
§ 3317: Venue of actions against Railroads, 145. Freight, not collect- 
able on goods carried against the Owner's objection, 273. Tax on in- 
come, imposed by the United States, does not apply to the W. & A. 
Railroad, 315. Through freight, not to be stopped short of its desti- 
nation without mutual consent or the payment of full rates, 273, 
Venue of actions against, in trespass or trover, 144. Western & At- 
lantic Railroad—Rules properly established have the force of laws, 
108. Widow of employé, himself in fault, not allowed to recover for 
his death, 105. 

RAPE intended in this case—evidence sufficient, 263. 

RECEIVER appointed, the bill dismissed during the war, and case rein- 
stated afterwards, 45. Decree at Chambers, directing Receiver to sur- 
render exempt property, 183. 

RECORD.—Copy of execution, etc., held the best evidence, 71. Debt of 
record, defined, 72. 

REDEMPTION of land, not contracted for in this case, 92-4. 

RECOGNISANCE.—Bond by Sheriff, held valid, and the condition ap- 
proved, 180. 

REFORMING Writings in Equity, is to be dene cautiously, 177. Code, 
$$ 3047, 3050, cited, 17 

REGISTRY of bond, etc., not required, the same not being a voluntary 
settlement by the husband on the wife, 184. Act of 1847, and Code, 
§ 1727, cited, as to registry of settlement, 192. 

REHEARING granted in Bankruptcy, 331. 

REIMBURSEMENT of trustees for advances made by them, said to be 
proper, 53. 

REINSTATEMENT of cause pravnaly dismissed on the ground of bel- 
ligerent alienage, 45. 

RELEASE to joint debtor, in this case, but no decision made on it, 68-9. 

RELIEF will be granted on general prayer, 114. 

RELINQUISHMENT of dower by contract of wife with husband, 218. 

REMAINDER, not surrendered in this case, 95. 

REMEDY.—Afiidavit of illegality, held a remedy under Stay Ordinance 

of 1865, 254. 
Creditor’s remedy in Equity against the debtor of his debtor, 170. 
Equity jurisdiction is in no case exclusive, 84-9; nor is it ousted in 
these cases by the common-law remedy, 216, 261. 
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Remedy.—Exhaustion of legal remedy before resort to Equity, 170. 
Merger of remedy in the judgment, 72. 
Moulding the remedy in a Court of. law under the Code, 184, 218. 
Rule to foreclose mortgage, said to be a substitute for the remedy in 
Equity, 271. 
State laws applied to defence in the United States Court, 320-4. ee 
Surety allowed a remedy, by injunction, against purchaser of princi- 
pal’s property, before paying the debt, 202. 
Trespass for illegal levy under Stay Ordinance of 1869. 
tEMOVAL of property, enjoined, 202. Levy allowed by Stay Ordinance 
of 1865, after removal of property to another county, as well as when 
about to be removed, 254. Stipulation for removal of negroes out of 
the United States Army lines, held illegal, 320. 

RENEWAL note is void, where the consideration of the former note was 
illegal, 364. 

RENT.—Title in the plaintiff and occupation by defendant, will support 
an action for use and occupation, 92. 

REPRESENTATIONS to induce contracts, (see 31,) 193, 280. 

REPUBLICATION of will by executing a codicil, 151. 

RESCISSION for fraud, 199-200, 213, see, 208. Orders rescinded on mo- 
tion, 45. 

RESIDENCE as a test of jurisdiction, 144, 208, 269. 

RETROACTION of Laws.—See Ex post facto. 

REVENUE Collector enjoined by United States Circuit Court from col- 
lecting tax on income of the State derived from the W. & A. Rail- 
road, 315. 

RISK of depreciation, 18, 95, 149. 

RULE to foreclose mortgage, said to be a substitute for proceeding in 
Equity, 273. Name of mortgagee may (after proper indemnity) be 
used by purchaser, 119. 

SALE.—Administrator sued for selling land ‘without authority, 208. 
Confederate money taken by factor, on sale made by him, 8. 
Conversion by levy and sale, 136. 

Fraud, not shown in this sale, 31; alleged in this, and bill brought 
tocancel the deed, etc, 208; alleged in this, and bill brought for 
rescission, 213. 

Injunction against the sale of his property by debtor, granted and dis- 
solved, 252. 

Parol contract for the sale of land was not in this case, 258. 

Portion made through a sale, 89, 91. 

Price was fixed by contract in this case, 31. 

Professor’s interest in Medical College, Journal, notes on hand, ctc., 
sold in this case, Jd. 

SCALING Ordinance of 1865, held constitutional, 26, 124; how to be ad- 

ministered, 26, 117, 124. 

SEALED Note, held subject to plea of failure of consideration, total or 
partial, 320-4-5-6. 
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SECESSION, and the acts that followed, said to have displaced. the soy- 
ereignauthority and overthrown the constitutional Government, 330-4. 

SECOND Original declaration and, process, issued after the Appearance 
Term, 269. 

SECURITY.—(See Indemnity, Surety.) Mortgage is only security, 344. 

SEIZURE is a taking by civil authority, 344. Certain seizures tried by 
jury, 76. Pardon, held to arrest condemnation, Jd. 

SELF-DEFENCE.—Code, § 4280, cited, 242. 

SEPARATE estate in wife, created, 184, (Code, § 2288, cited, 191.) 

SEPARATION by consent, and subsequent advances by the husband, 60. 

SEQUESTRATION of alien enemy’s property mentioned, 46. 

SERVICE by Second Original after the Appearance Term, 269. See 104. 

SET-OF F.—Amendment introducing an usee, disallowed because it would 
have defeated a proper set-off, 267. Bank notes issued by the plaintiff, 
an incorporated Bank, deposited in Court pending the action, and al- 
lowed as a set-off, Id. 7 

SETTLEMENT.—Recording voluntary settlement made by husband on 
wife ; Code, § 1727, cited, 192. Bond to husband as trustee, held no 
such settlement, 184. 

SHERIFF took bond in criminal case, and It was held valid, 180, Con- 
version by levy and sale, (U. 8. Marshal,) 136. 

SIMPLE Larceny.—See Larceny. 

SLAVES.—See Conversion, Emancipation, Gift, Hire. 

SOVEREIGN authority said to have been displaced, temporily, by seces- 
sion and what followed, 330-4, 

SPECIFIC PERFORMANCE by assignee of bond for. titles, compelled, 
258. 

SPIRITUOUS LIQUORS, furnished to colored soldiers in J anuaty 1866, 
145. 

SQUATTER’S possession is that of the true owner, and does not be- 
come adverse by secret attornment, 139. 

STARE DECISIS is a rule to be maintained, 63. 

STATE.—Action may be brought by, in a Circuit Court of the U. S., 315. 
“ Corporation,” as used in Acts of Congress taxing income from Rail- 
roads, does not include a State; consequently the earnings of the 
Western & Atlantic R. R. are not taxed, 2. Sovereign authority said 
to have been displaced, temporarily, by secession and what followed, 
and the usurping government was not competent to pledge the public 
faith, 330. 

STATUTES.—Constitutionality, not to be questioned unless unavoidable, 
124, 257. 

Construed, all the parts together, 319; by the reason and spirit, 254, 
297: the intention followed, even in penal statutes, 344. 

ix post facto law defined, 310. 

Obligation of Statutes, 297. 

Penal Statutes, distinguished from remedial, 304, See 355-6, Cou- 
strued, how, 344. 
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Statutes,—Punishment under repealed statute, 224, 282, See 148. 
Repeal considered, 144. 
Unreasonable Statutes, 296-7. 
Words, in what sense taken, 319. 

STATUTES OF GEORGIA, (besides the Code,) construed or cited. 


1799, Judiciary Act, § 8, (Cobb’s Dig. 1136): Process, 270. Same Act § 


25, (7b 1139.) Dignity of promissory notes and other liquidated de- 
mands, 324. 

1836, Dec. 26, (13 490): Plea of partial failure of consideration, 324-5, 

1847, Dec. 30, (Pamph. 57): Recording voluntary settlement, 192. 

1854, Feb. 20, (Pamph. 48): Amendment of Pleadings, 270. 

1856, Feb. 28, (Pamph. 239): Parol gift of slaves, 200-2. 

1859, Dec. 13, (Pamph. 48): Venue of actions against Railroads, 144. 

1861, Dec. 14, (Pamph. 59): Continuancs for absence in military service, 
184. 

1863, April 9, (Pamph. 160): Dower, 251. 

1865, County Court Act, § § 12, 24, 32, 33, (Pamph. 66-8). Practice, 
231-2. Same Act, § 31, (1d 69): Certiorari, 265-6. 

1866, Feb. 15, (Pamph. 35): Security by tenant holding over, 150. 
“March 17, (Pamph. 239): Persons of color made competent wit- 

nesses, &c., 80. Punishment of such persons, 224. 

«March 17, (Pamph. 6): Apprentices, 236. 

STATUTES OF THE UNITED STATES, construed or cited. 

1789, Judiciary Act, § 35, (Statutes At Large, 92): Counsel allowed, 289. 
1833, Force Bill, (4 Id 632): Jurisdiction in Revenue cases, 317. 
1848, Aug. 11, (9 Id 280): Circuit Court powers of District Court N. D. 
Ga., 316, 353. 
1861, Aug. 6, (12 Id 319): Oonjiscation, 344. 
1862, June 17, (Jd 480): Jurors oath, 336. 
“July 2, (1d 502): Oath of office, 286. 
“ “17, (Id 589): Confiscation, 344. 
1863, March 3, (Jd 766): Attorneys in the Court of Claims, 288. 
1864, June 30, (13 Ib 275): Internal Revenue, 315, 318. 
1865, Jan’y 24, (Id 424): Oath of Attorneys, 285. 
“© March 38, (Jd 479): Internal Revenue, 815, 318. 
“  & 8, (dd 501): Dispensing with Jury by consent, 154. 

STAY ORDINANCE of 1865.—Affidavit by plaintiff, not requisite be- 
fore levy, 254. Constitutionality, not decided, 257-8. Remedy for 
unauthorized levy, is either affidavit of illegality or action of trespass: 
at defendant’s option, 254. Removal of property completed, is cause 
for levy, Td. 

STORAGE RATES, not to be advanced, contrary to usage, by public 
notice, 108. 

SUBMISSION which involves over $500, is to be in writing, (Code,§ 2826) 
176. 


SUPERIOR COURT cannot try person of color for larceny from the . 


house committed prior to Act of March, 1866, 282. 
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SUPREME COURT OF GEORGIA.—Bill of exceptions must plainly 

set forth the errors, 124. , 

Decisions, not to be lightly changed, 63; followed by the United 
States Courts, on well settled rules of property, 344. 

Discretion, exercised by dismissing bill besides dissolving injunction, 
47; by giving instructions as to mode of proceeding below, 91, 183. 

Support of verdict by the evidence, is not a question here unless deci- 
ded below, 241. 

Writ of error on decision upon both law and facts referred by con- 
sent to the Judge below, 274. 

SUPREME COURT OF THE UNITED STATES has not exclusive ju- 
risdiction where a State is plaintiff, 315. 

SURETY.—Action on promise to become surety, 238. Judgment lien, 
set up by surety‘against principal's [property after a sale of it, 202. 
Mortgage to indemnify surety is valid, 180. Principal may be sued 
with surety where the latter resides, 269. Rigor of the law in respect 
to sureties, abated, 202. Substitution of surety to make the first com- 
petent as a witness, 148. Tenant holding over—surety under Act of 
1866, 150. 

SURVIVING CAVEATORS, proceeded against, 102. 

SURVIVING COPARTNER, entitled to collect debts, 235. Pardoned, 
and confiscation arrested, 344. 

SURVIVORSHIP in Wife, how defeated, 184. 

TAX.—Collection of tax enjoined, 47,315. Jurisdiction of United States 
Circuit Court in revenue cases, 317. State, not taxed by United States 
on income from W. & A. Railroad, 315. 

TECHNICAL points, surmounted, to reach substantial justice, 223. 

TENANT at will, holding as a squatter, 139. 

TENANT in common, allowed interest on hire, 44. 

TENANT holding over—a case of, 148. 

TENDER.—Bank bills which the plaintiff, a banking corporation, had is- 

sued, were deposited in Court by defendant, and a tender made of 
them in his plea, 267. 
Confederate money tendered by factor, then deposited in bank to his 
own credit, and lost by depreciation, 8. Tendered by debtor, (but 
no direct decision,) 149. 
Continuing tender discussed, 23-4. 
Conversion after tender, 20. 
Interest stopped by tender, 18, 23. 
Risk of depreciation after tender, 18. 
Title to currency, whether passed by tender, 8, 20. 
TERMS Construed.—See Words. 
TEST Oath.—See Oath. 
TIMBER.—Trespass by cutting trees, alleged; and Trover brought for 
conversion of crossties, 144. 
TIME, made of the essence of the contract, 226. Value of currency a? 
any time, open to consideration under the Scaling Ordinance of 1865, 
117 
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TITLE.—Bond for titles, with purchase money paid, gives a complete ti- 
tle, 63. Assignee of bond, who had contracted to pay balance due 
original vendor, required to perform, in Equity, 258. Bond and 
title distinguished, 190. 

Cancellation of title for fraud, 208, 213. 
Concealment of title, held fraudulent and a reply to the Statute of 
limitations, 40. 
Fraud by misrepresentation of title, 280. - 
Gift of slaves by parol, with delivery, passed title, 200 
Husband took title as trustee for wife, in this case, 184. 
Lis pendens, without injunction, may save complainant’s title, 213. 
Mortgage does not pass title, 344. 
State law, as to title, enforced in United States Court, 344. 
Tender of currency—whether it passes title to that which is tendered, 
8, 20. 
Use and occupation made out by title in plaintiff and occupation by 
defendant, 92. 
Wife’s title by survivorship, how defeated, 184. 
Will republished and title passed to land acquired after original date, 
151. 
TORT, said to merge in a judgment founded thereon, 72-3. Several ac- 
tions for the same tort, considered, 72-3. 
TREASURY Notes of the Confederate States.—See Confederate Money. 
TRESPASS, (quare clausum fregit) brought in county of defendant’s resi- 
dence, 144. Code, § 3008: Contribution among tresspassers,74. Judg- 
ment against one of several tresspassers—effect, 72-3. Merger of tres- 
pass in judgment, 73. Remedy by action of Trespass for illegal levy, 
254. 
TRIAL by Jury.—Criminal cases, 147. Certain informations in sem, 344. 
TROVER.—Interest recovered, (see 40,) 186. Levy and sale, held a con- 
version, J6. Emancipation after conversion of slaves—value recoy- 
ered, Jd. . 
TRUST.—Code, § 2288: Separate estate in married woman, 191. 
Fraud by concealment of right from cestui que trust; and stoppage 
of the Statute of limitations, 43. 
Husband took in trust fur wife, in this case, and Equity will carry out 
the trust, 184. 
Naked trust, is not property, 65. 
Purchaser not a trustee for creditor’s in this case, 128. 
Registry of trust deed, not essential in this case, 184. 
Reimbursement for advances, said to be proper, 53. 
UNITED STATES.—See Constitution, Circuit Court, District Court, Su- 
preme Court, Statutes. 
USAGE as to rates of storage, enforced, 108. 
USE and occupation, made out by title in plaintiff and occupation by de- 
fendant, 92. 
USE of property intended by donor, not departed from in this case, 47. 
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USEE, not introduced by amendment, where the effect would be to de- 
feat a right of set-off, 267. Mortgage may be foreclosed by usee in 
mortgagee’s name, after proper indemnity, 119. 

VACATION.—See Chambers. 

VALUE of Confederate money at wny time, may be considered under 
Scaling Ordinance of 1865, 117. See 127. 

VARIANCE, held material, where a judgment against seven defendants 
was counted on, and the one offered in evidence was against eight, 66. 

VENUE.—Code, § 3313: General provisions, 145. § 3317; Suits against 
Ruilroads, Ib. Equity case may be brought in the county of any de- 
fendant against whom substantial relief is prayed, 208. Joint and 
several prommissors, though principal and surety, may be sued to- 
gether where either resides, 269. Railroads, where sued, 144. Tres- 
pass guare clausum fregit, is brought in the county of defendant’s res- 
idence, J, 

VERDICT.—Evidence supports the verdict in these cases, 31, 54, 75, 100, 
158, 247, 268; but not in this, 26. Sufficiency of the evidence, not 
examinable in the Supreme Court, unless passed upon below, 241. 
Moulded to mete out justice, 84,218. New trial, not ordered by Su- 
preme Court in criminal cases, unless the verdict is clearly wrong, 
54, 75. 

VERIFICATION of impure plea, is requisite, 202. 

VOID.—Assignment preferring creditors, held void, 177. Tllegal con- 
tracts, 320, 330, 364. Judgment rendered without a proper party on 
the record, said to be void, 46. Statute void, pro tanto, for unconsti- 
tutionality, 285. 

WAIVER of discovery does not dispense with answer as pleading, 114. 

WAR.—Administrator, not excused in this case by losses occasioned by 
war, 95. Partnership, whether dissolved by war, 91. 

WAREHOUSEMAN.—(See Factor) Possessory warrant, against in this 
case, 108. Storage not to be advanced, contrary to usage, by public 
notice, Jb. 

WARRANT.—See Possessory Warrant. 

WARRANTY limited, and fraud by misrepresentation of title, as to the 
parcel not warranted, 280. . 

WEAPON (deadly).—Malice presumed from its use, 60. Sce 75. 

WESTERN & ATLANTIC RAIL ROAD.—Code, § 897: -Ltules have 
the force of law, 108. Income, not taxed by the United States, 315. 
Widow of employé at fault himself, is not entitled to damages, 109. 

WIDOW.—Sce last Title above, and Dower. 

WIFE.—See Husband. 

WILL.—Caveat tried after death of one of several caveators, without 

making his representative a party, 102. 
Code, § 2429: After-acquired property, 151. 
Compromise between caveators and propounder, executed, 192. 
Judgment of probate, on whom binding, 103. 
Propounder is plaintiff, 102. 
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Will.—Republication by execution of codicil, held to pass lands, 151. 
WITNESS.—Code, § 3785: Deposit of moncy, ete., to restore competenay 
240. 
Credit.is for the jury, 75. 
Interest, held to be divested in this case, 23 
Party made competent by assigning his interest and depositing co, 
238. His belief drawn out by the adverse party, 271. F 
Persons of color are, by Act of 1866, made competent in all cage 
just as white persons, 75. 
Self-accusation is not to be required, 304-9, 314. 
Surety substituted, to make original surety competent, 148. 
WORDS.—Aforesaid, 180; Amnesty, 296; Capture, 344; Code, § 6: Oo 
struction of certain words, 183; Context, etc., may modify ordinaty 
signification. 180; Corporation, 315; Court, 230 : Following, 180 ; Pema 
don, 296; Preceding. 180; Property, 294-5; Seizure, 344. Statutes con- 
strued according to the natural and obvious sense of the words, 319, 
WORK and labor, sufficiently proven to prevent a non-suit, 132. 
WRIT of Error, dismissed because appeal was hendiue: below, 1044 
Judge’s decision on law and facts referred to him by consent, brought 
up, 274. 
_ WRITINGS, reformed in Equity with caution, 171. Construction, the ® 
only question in this case, and discretion as to injunction controlled, | 
47. Parol evidence to explain alteration or ambiguity, 184. 
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NotTe.—J ail Harris was prevented by tdlepuditens from presiding in the cases which 
commence on the following pages: 31, 40, 100, 102, 105, 119, 189, 156, 158, 170, 173, 176, 207, 
218, 229, 231, 258, 263, 269, 278. 











